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PAYMENT OF CHECK BEARING FORGED CERTIFICATION 
THROUGH THE CLEARING HOUSE 

Each clearing house has its rules as to the return of checks presented 
through the clearings. In general, they provide that checks which are 
‘‘not good’’ or irregular must be returned by the banks on which they 
are drawn to the banks by which they are presented, before a certain hour 
on the day of the clearing. Some rules specifically provide that where 
such a check is not returned within the time designated it shall be deemed 
to have been paid. 

The courts have been more or less puzzled in determining just what 
checks are covered by these rules and just how the rules should be ap- 
plied. 

For instance, it has been held that a bank, which received through the 
clearing house a forged check drawn upon it and did not return the 
check to the presenting bank on the same day within the time specified 
in the clearing house rule, could not recover the amount from the pre- 
senting bank. National Bank of Commerce v. Mechanics’ American Na- 
tional Bank, 148 Mo. App. 1, 127 S. W. Rep. 429. 

Here the court said: ‘‘If out of their experience, these bankers mak- 
ing their own law did not think it wise to make an exception to the rule 
to meet such an event, it is fair to assume they have concluded that it is 
not the part of wise and safe banking to make such an exception. As 
they have made none, we do not think the court should undertake to 
do so.’’ 

On the other hand, it is perfectly clear that, in most instances, a bank 
on which a check is drawn will not be aware that it has paid a forged 
check or a raised check until after the check has been returned to its de- 
positor. Cases are frequent wherein a drawee has brought suit to recover 
the money paid on a forged or raised check, which irregularity was not 
discovered until weeks or months after the payment, and no reference 
whatever is made to the clearing-house rule. 

It has been held that where an overdraft check has been presented 
through the clearing house, the drawee cannot recover the money from 
the bank presenting the check unless it returns the check within the time 
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specified in the rule. Preston v. Canadian Bank of Commerce, 23 Fed. 
Rep. 179. 

In this case, the court said: ‘‘If parties competent to contract within 
what time they may correct mistakes in their dealings with each other 
have so contracted, it seems to me that the courts have no right to over- 
ride or disregard such an agreement. If a mistake which is discovered 
within an hour, or within ten minutes after the expiration of the time 
limited by the agreement for its correction may be corrected, I can see 
no reason why it cannot be corrected a week afterwards or whenever it 
is discovered.’’ 

And the contrary has also been held, provided that it appears that 
the bank receiving payment has paid out no money in reliance on the 
payment. 

The most recent decision involving a question of this kind is National 
Bank of Baltimore v. Drovers & Mechanics National Bank of Baltimore, 
decided by the Court of Appeals of Maryland, 122 Atl. Rep. 12. The 
question presented is somewhat novel. It involves the payment through 
the clearing house of a check, bearing a forged certification, and the 
failure of the drawee bank to return the check to the collecting bank 
within the time prescribed by the clearing-house rule. The decision is to 
the effect that the drawee bank is entitled to recover, notwithstanding 
its delay in returning the check. 

It appeared that on February 4, 1922, a person known as ‘‘John B. 
Hammond,’’ opened an account with the Drovers & Mechanics National 
Bank, the plaintiff, in which he deposited a little over $2,500 to his credit. 
At about the same time, a person known as ‘‘Chester Page’’ opened an 
account in the National Bank of Baltimore, the defendant, in which he 
deposited $500. 

On the morning of Saturday, February 25th, at about 11 o’clock, 
Page presented to the National Bank of Baltimore a check for the sum of 
$2,500, which he asked to have cashed and his request was complied with. 

The check appeared to be drawn by Hammond on the Drovers & 
Mechanics Bank. It was payable to the order of Page and indorsed by 
him. It bore on its face what appeared to be the certification stamp of 
the Drovers & Mechanics Bank. 

The check was sent through the Baltimore Clearing House on Mon- 
day, the 27th. The clearing hour at the Baltimore Clearing House 
is 9.45 A. M. Section 8 of the constitution of the clearing house provides, 
with reference to the return of checks that are not good or irregular, 
as follows: 

‘*In the case of errors in the exchanges and claims arising from mis- 
sent items, notice must be given by 12 o’clock noon and adjustment 
made directly between the banks which are parties thereto, and not 
through the clearing house. In the case of claims arising from checks 
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that are ‘not good’ or irregular, or from other causes, notice must like- 
wise be given before 12 o’clock noon, and the adjustment may be made 
directly between the banks parties thereto, or at the clearing of returned 
items held in the afternoon of the same day, as next hereinafter provided. 
Upon request made.before 12 o’clock noon any bank shall extend until 1 
o’clock P. M. the time for returning items on it as ‘not good.’ ”’ 

On the day on which the check went through the clearing house, sev- 
eral clerks of the Drovers & Mechanics Bank were away on account of 
illness, and the paying teller did not examine that day’s certified checks 
until about 2.15 o’clock. Upon making his examination, he found six 
other certified checks, similar to the one here involved, which had come 
in that day through the clearing house from various banks in Baltimore. 
The certification on each of these seven checks was a forgery. 

He also found that on February 24th there had been a valid certifica- 
tion of another similar check for $2,500, drawn by Hammond and in- 
dorsed by Page. This check had been returned by Hammond on the 25th, 
and had been taken up by the bank. The protectograph used on the 
valid certification was not used on the forged certifications. The valid 
certification was written in green ink, while the forged ones were written 
in black ink. -At the time the examination was made it was, of course, 
too late to return the checks within the time prescribed by the clearing- 
house rule. But the banks from which the forged checks had been re- 
ceived were notified promptly after the discovery was made. 

From what has been stated, it is apparent that Hammond and Page 
were swindlers. The court suggests that the forgery may have been ac- 
complished by one person operating under two names. At any rate, the 
swindlers or swindler succeeded in getting the sum of $17,500 out of the 
various Baltimore banks on the morning of Saturday, February 25th, and 
they, or he, disappeared immediately after collecting. 

This case involved only the check presented by the National Bank of 
Baltimore. As stated, it was held that the Drovers & Mechanics Bank 
was entitled to recover from the National Bank of Baltimore the amount 
of the check. The decision is based on the ground that the defendant 
sustained no loss by reason of the failure of the plaintiff bank to return 
the check within the time specified under the rule. 

By this it meant that notice to the defendant before 12 o’clock on 
Monday would have done the defendant no good. Both depositor and 
cash had disappeared two days before. If the defendant had waited 
until 12 o’clock on Monday and had then paid the check to its depositor, 
relying on the fact that the check had not then been returned, the defend- 
ant would have been in a different position. 

We quote the following paragraphs from the court’s opinion: 

‘*Many reasons suggest themselves for not always dealing with a rule 
of this kind ‘according to the laws of the Medes and Persians.’ <A fire 
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might oceur which would delay the work in a bank for an hour or two, 
something might happen to the messenger, an unusual amount of busi- 
ness requiring more than ordinary time, or sickness of some of the bank 
force during an epidemic such as we have experienced in late years, may 
delay the work. The latter was given as the cause of the delay in this 
ease. The cashier testified : 

‘* “We were short-handed that day. It was during the spell of the 
grippe, and several of the employees were away.’ 

‘‘While we do not deem it necessary to base our conclusions on that 
alone, it is proper to consider it in connection with the rule, as we cannot 
believe that those who framed the rule intended to exclude all possible ex- 
ceptions to its very letter, regardless of everything but the time of day. 
But it does seem to us to be perfectly clear that a proper construction of 
the language, ‘notice must likewise be given before 12 0’clock noon,’ can- 
not mean, and was not intended to mean, that the presenting bank can 
require the receiving bank to pay a check simply because the notice that 
it was not good was not given before 12 o’clock noon, although the pre- 
senting bank did not lose a penny by the failure to receive the notice by 
that time. 

‘**It may be that, under other circumstances, it was regarded as essen- 
tial to have a time fixed, and that ordinarily there can be no deviation 
from that time, but when it is impossible for the presenting bank to 
lose anything, and in fact it lost nothing by the delay, the reason of the 
rule—certainly a valid reason for the rule—does not exist. Stress was 
laid on the word ‘must’ at the argument; but words must be construed 
in a rule of that kind just as in any other rule, or in a statute. We must 
not construe that word or that rule independent of all others in the con- 
stitution adopted by the clearing house, and, when the object of the rule 
is considered, it is clear that it means that the notice must be given in 
order to enable the presenting bank to protect itself and its clients 
against loss. 

‘*In order to protect itself from damages for such loss, the receiving 
bank must, under the rule, give the notice by 12 o’clock noon, although it 
would be impossible to give it if it did not itself know that there was such 
a check in existence; but we are not now concerned about a case of that 
kind, and do not mean by what we say to decide what, if anything, will 
excuse a failure to give the notice, if that failure causes loss to the pre- 
senting bank. 

‘We realize fully the importance of having a fixed time in such mat- 
ters, and that members of the clearing house must live up to the rules or 
take the consequences, if the presenting bank sustains loss by its failure 
to do so. In this case the currency was paid by the appellant to its de- 
positor on Saturday, without making any inquiry of the appellee or wait- 
ing until 12 o’clock on Monday, when it could have known whether the 
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check was good, but it chose, rather than to run the risk of offending 
that customer, to take the chances—opened the cage, and the bird flew. 

‘*It would be rather difficult to base a defense on the ground that of 
two innocent parties involved the drawee bank should suffer, although it 
did not know of the forgery, or even of the check, and the first time it 
could know of it, unless the appellant notified it, was on Monday, after 
the money and the forger were gone. But we place our decision on the 
ground that the defendant did not’ sustain any loss by reason of the 
failure of the appellee to give the notice by 12 o’clock, or by reason of 
any act or failure to act by the appellee.’’ 

From the decisions which have been mentioned it is apparent that the 
courts disagree as to the meaning and effect of clearing-house rules regu- 
lating the return of irregular checks. The fault here does not lie with the 
courts. The fault is found in the clearing-house rules themselves. The 
rules are not sufficiently specific. Those who formulated these rules place 
upon the courts the burden of ascertaining what was in their minds. 
When an unusual ease, like the present one, arises, the best the courts can 
do is to attempt to reason out the intention back of the rule and deter- 
mine the rights of the parties accordingly. 

A redrafting of the rules, so as to make their meaning clear, might be 
the means of enabling some bank or banks in the future to escape the an- 
noyance and expense of litigation of this character. 


ERE 
BANK LIABLE IN PAYING CHECK, WITH PAYEE’S NAME 
MISSPELLED, ON FORGED INDORSEMENT 


Under the Uniform Negotiable Instruments Law a negotiable instru- 
ment is payable to the bearer when it is payable to the order of a fictitious 
or non-existing person, and such fact was known to the person making it 
so payable. A bank paying to the bearer of such an instrument is fully 
protected. 

When, however, the person named as payee is a fictitious or non- 
existing person, but such fact is unknown to the drawer, a different sit- 
uation arises. 

In a case where a person draws a check, intending it to be payable to 
a payee actually existing but incorrectly spells the name of the payee, 
the check is not payable to a fictitious person within the rule stated above, 
and the check, therefore, is not bearer paper. 

If a drawee bank pays a check so drawn upon a forged indorsement 
it is liable to its depositor for the amount paid. This question was dis- 
cussed in Joseph Milling Co. v. First Bank of Joseph, 216 Pac. Rep. 560, 
a case recently decided by the Supreme Court of Oregon. In this ease 
the following facts appeared: 
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The plaintiff, the Joseph Milling Co., an Oregon corporation, being 
indebted to the Claremont Storage Warehouse, Inc., a New York corpo- 
ration, drew a check for $700 on the defendant, the First Bank of Joseph, 
payable to the order of ‘‘Claremount Storage Co.’’ According to the 
testimony of the plaintiff’s representative, this check was mailed to the 
‘‘Claremount Storage & Warehouse Co., 285 East 137th St., New York 
City,’’ which was the address of the Claremont Storage Warehouse, Ine. 

Thereafter it was discovered that the check had never been paid to 
the warehouseman. An investigation disclosed the fact that the check, 
which had been presented to the defendant bank and paid by it, bore the 
indorsement ‘‘Clearmont Storage Co.’’ Immediately under this indorse- 
ment and apparently written with the same pen and ink and by the same 
hand were the words ‘‘ Alexander Strausz.’’ The plaintiff’s representa- 
tive, after comparing the indorsement with the indorsement of a check 
previously paid to the warehouseman, notified the bank that the indorse- 
ment in question had been forged. Thereafter the plaintiff brought an 
action against the bank to recover the amount of the check. 

The evidence introduced at the trial tended to show that there was no 
concern doing business under the name of ‘‘Clearmont Storage Co.’’ or 
under the name of ‘‘Claremount Storage Co.,’’ and that the plaintiff 
had intended that the warehouseman, and no other concern or person, 
should receive the check. There was also evidence to show that Strausz 
was not authorized to cash checks payable to the warehouseman. 

The bank sought to justify its payment on the forged indorsement by 
Section 7801, Subd. 3, of the Oregon Laws, which provides that a nego- 
tiable instrument is payable to the bearer ‘‘when it is payable to the 
order of a fictitious or non-existing person and such fact was known to 
the person making it so payable.’’ The court, in deciding that the stat- 
ute had no application to the case, said: 

**No doubt can be said to have existed on the part of the drawer as 
to the identity of the payee intended. The plaintiff intended to pay the 
warehouseman which was an entity actually existing. It is true that no 
concern existed bearing the precise name written in the body of the 
check, or the precise name indorsed on the back of the instrument ;- but 
it is also true that in the attending circumstances the name written in 
the body of the check was at the most nothing more than a misnomer, and 
it would probably be more accurate to say that it was a mere abbrevia- 
tion. The statute as to fictitious payees has no application to the instant 
case.”’ 

The rule that a bank paying upon a forged indorsement is liable to its 
depositor for the amount so paid was stated by the court as follows: 

‘‘The relation between banker and depositor is one of debtor and 
ereditor ; and the implied agreement between them is that the banker will 
pay only in conformity with the orders of the depositor. The obligation 
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of the bank is not merely to use reasonable care to pay in accordance with 
the order of the depositor, but the undertaking of the bank is, stated 
broadly, absolute. A bank must pay a check only to the payee named, or 
to his order. The obligation of the bank is to pay a check only upon a 
genuine indorsement. 

‘‘The drawer is not presumed to know the signature of the payee ; but 
the bank must at its peril determine the identity of the payee and the 
genuineness of his signature. A bank cannot charge against the account 
of its depositor any sums as payments unless those sums have been paid 
to such persons as the depositor has directed, and payments made upon 
forged indorsements are at the peril of the bank, unless it can claim pro- 
tection upon the ground of estoppel or negligence chargeable to the de- 
positor.”’ 


CERTIFICATES OF DEPOSIT PROCURED BY FRAUD CAN BE 
ENFORCED ONLY BY HOLDER IN DUE COURSE 


In Central State Bank v. People’s Savings Bank of Blakesburg, 194 
N. W. Rep. 233, a case recently decided by the Supreme Court of Iowa, 
the question whether the holder of certain certificates of deposit, issued 
by a bank in exchange for notes alleged to have been procured through 


fraud, could recover on the certificates was discussed. 

It appeared that the plaintiff, the Central State Bank, was 
the holder of four certificates of deposit issued by the defend- 
ant, the People’s Bank of Blakesburg, to the Associated Packing 
Co. The certificates came into the plaintiff’s possession in the following 
manner: The packing company sold shares of its capital stock to cer- 
tain subscribers, who executed promissory notes to the company for the 
purchase price. These notes were sold to the defendant bank. Instead 
of paying for the notes, as it was ready, able and willing to do, the bank, 
at the request of the promoters of the company, issued and delivered to 
the company certificates of deposit payable at specified dates in the 
future. Before the certificates matured, the packing company sold and 
transferred them by blank indorsement to the plaintiff bank. 

The defendant admitted issuing the certificates, but denied liability 
thereon. It alleged that the packing company was a fraudulent organiza- 
tion, and that the notes obtained for its stock and sold to the defendant 
were obtained by fraud and wholly void and uncollectible. The defend- 
ant further alleged that the plaintiff, by reason of its close business rela- 
tions and general knowledge of the real character of the packing com- 
pany, took the certificates charged with notice of the fraudulent manner 
in which they had been obtained and was not entitled to be regarded as a 
holder in due course. 
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It appeared that when the work of promoting the organization of the 
packing company was first begun, the plaintiff refused to purchase any 
of the notes taken by the company for stock subscriptions. However, 
the plaintiff did purchase certificates of deposit issued by several other 
banks in payment or exchange for promissory notes taken in payment 
for stock subscriptions. 

It also appeared that the president of the plaintiff bank and the 
. chairman of its board wrote letters of introduction over their official sig- 
natures to various persons commending to their confidence two of the 
promoters of the packing company. The letters were of such a character 
as to inspire confidence in the men named and in the business enterprise 
they were promoting. It further appeared that the father of the vice- 
president of the plaintiff bank was one of the promoters of the packing 
company. 

In discussing the transaction between the banks, the court said: 

‘*As banks dealing in commercial paper, there is no reason why, act- 
ing in good faith and with due regard for the rights of others, they or 
either of them could not lawfully buy or sell the negotiable instruments 
offered by a customer in the usual course of business or trade and be pro- 
tected therein by the rules and principles embodied in the statute. For 
example, subject to the recognized limitations, the defendant bank could 
rightfully take title to promissory notes given to the company for its 
stock, and could rightfully issue its certificate of deposit therefor, and it 
was equally within the right of the plaintiff bank to accept a transfer of 
such certificates and enforce collection thereof, without regard to the 
equities, if any, existing between the packing company and makers of the 
notes or between the packing company and defendant bank. 

‘*That right, as we have already intimated, is hedged about by certain 
limitations. It is provided for and available only to a holder of nego- 
tiable paper in due course. In the absence of other evidence ‘every holder 
is deemed prima facie to be a holder in due course; but when it is shown 
that the title of any person who has negotiated the instrument was defee- 
tive, the burden is on the holder to prove that he or some person under 
whom he claims acquired the title .. . in due course.’ Code Supplement, 
§ 3060a59. And if such burden is not satisfied ‘a negotiable instrument 
is subject to the same defenses as if it were non-negotiable.’ ’’ 

The court found that the evidence was such as to require the sub- 
mission to the jury of the question whether the title of the packing com- 
pany was defective because obtained through fraud, and, if so, then 
whether the plaintiff had proved its status as a holder in due course. 
With reference to this point, the court said: 

‘‘It is charged by the defendant, and the testimony tends to prove, 
that the promissory notes procured by the company and delivered to the 
defendant in exchange for the certificates were tainted by fraud in their 
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inception and without value, a fact which, if established, would afford a 
complete defense to an action upon said paper in the hands of the payee. 
So, too, if the notes were converted into certificates of deposit and the 
certificates were negotiated to avoid defenses thereto and the purchasers 
had notice of such purpose, such transfer was not made in due course, 
even though made before maturity and for full value. That there was 
evidence tending to show such fraud on part of the packing company can 
hardly be denied. Whether the plaintiff took such title in good faith. 
and without notice of the fraud is an issue of fact on which the parties. 
were entitled to go to the jury.”’ 

A judgment in favor of the defendant was reversed on the ground’ 
that the question as to the plaintiff’s good faith had not been submitted 
to the jury with proper instructions. 


BANK ALLOWED TO ENFORCE RENEWALS OF USURIOUS 
NOTES 


Under the statutes of some states, notes tainted with a usurious agree- 
ment between the maker and the payee are void. It has been held, how- 
ever, that where such notes are discounted by a bank having no knowl- 
edge of the usury, and other notes are subsequently given in renewal, the 
latter are purged of the usurious taint. The case so holding is Weaver 
Hardware Co. v. Solomovitz, 139 N. E. Rep. 353, recently decided by 
the Court of Appeals of New York. In this case the following facts ap- 
peared : 

One Solomovitz, the owner of a piece of real property executed and 
delivered to one Stalker certain promissory notes secured by a mortgage 
on the property. The notes were given for a sum of money to be ad- 
vanced by Stalker. It was agreed between the parties that interest in 
excess of the legal rate should be paid on the notes, which, therefore, were 
usurious and invalid in their inception. 

The Merchants’ Bank of Rochester discounted the notes for Stalker, 
advancing the full amount of them without knowledge of usury or any 
other defect in their inception. Thereafter the notes were renewed in 
the hands of the bank, the maker executing and delivering to Stalker new 
notes for the purpose of renewing and taking up the old ones. The mort- 
gage which was given to secure the original notes and all renewals thereof 
was formally assigned to the bank. 

It was held that despite the fact that the original notes were tainted 
with usury, the renewal notes in the hands of the bank were valid and 
enforceable. In discussing this point, the court said: 

**Tt has explicitly been found that the three original notes which we 
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have assumed to be infected with usury were discounted by the bank for 
full value and without notice of any defect; that thereafter and from 
time to time during a period of a year Solomovitz delivered to Stalker 
new notes with which to take up said original notes and the renewals 
thereof until finally there were given the notes now before us. It is fairly 
to be inferred, as incidental to these express findings and in accordance 
with usual custom of which we may take judicial notice, that when Solo- 
movitz delivered these new notes to Stalker for the purpose of taking up 
preceding ones he must have known that the notes which were thus being 
taken up or renewed had passed into the possession of some one other 
than Stalker, because on delivery of the new notes Stalker necessarily 
could not surrender the old ones, as would be the ordinary practice if he 
still continued to hold them. 

‘*In addition to this the notes which were taken up by Solomovitz 
from time to time during the course of a year when finally delivered to 
him presumptively bore evidence through those marks which are habit- 
ually put by a bank upon paper which it discounts that they had been in 
the hands of someone else than Stalker. Therefore, when Solomovitz 
delivered new notes to Stalker for the purpose of taking up the preceding 
ones, including the original notes, he is to be charged with knowledge that 
the new notes were being made for the purpose of taking up old notes, 
which had passed into the possession of someone else, and he authorized 
such use and made Stalker his agent for that purpose. 

‘*The original notes which the bank had discounted in good faith for 
full-value and without notice of any defect constituted a good considera- 
tion for the new notes which were made and executed by Solomovitz for 
the purpose of taking them up, and when these new notes passed into 
the hands of the bank they were purged of the usury which infected the 
original notes, and became, and their renewals are, valid and enforce- 
able obligations.”’ 

The court held that its conclusion was also justified by the provisions 
of Section 114 of the Banking Law of New York, a statute relating to 
usurious transactions. 

It was argued that even though the notes held by the bank were valid 
obligations, the mortgage given as security was infected with the usury 
of the original transaction, and could not, therefore, be enforced by the 
bank as security for the notes held by it. The court disposed of this argu- 
ment as follows: 

““We regard it as too long and too well settled in this state to permit 
it now to be questioned that a mortgage given to secure notes is an inci- 
dent to the latter and stands or falls with them. 

‘‘The mortgage in question was given to secure the original notes and 
all renewals thereof. While we have assumed that under the findings the 
original notes in the hands of Stalker were usurious, as we have pointed 
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out, the notes in the hands of the bank were purged of usury, and became 
valid obligations as against which neither the maker of the notes nor his 
subsequent grantees could urge the defense of usury. 

‘«These subsequent notes thus taken by the bank come precisely within 
the terms of the mortgage, which was a continuing security for the origi- 
nal notes and all renewals thereof, and the elimination of the usury oc- 
curred before any of the liens held by defendants acerued. Under these 
circumstances we have no doubt that the bank is entitled to the benefit of 
the mortgage which was given to secure such notes as it now holds.”’ 


CEE 


RIGHTS OF BANK UNDER ASSIGNMENT OF CONDITIONAL 
SALES CONTRACT 


A case, involving the rights of a bank which takes a contract of condi- 
tional sale as security for a loan, was recently decided by the Supreme 
Court of Washington. The case is entitled Bank of California v. Dana- 
miller, 215 Pac. Rep. 321. 

Here it appeared that Frank Waterhouse & Co. was the assignee of 
a recorded conditional sales contract covering an automobile sold to Eliza 
and C. J. Miller. The contract provided that title should remain in the 
vendor until the whole purchase price was paid. It appeared that by the 
assignment, which was duly filed for record, Frank Waterhouse & Co. 
received not only the conditional sales contract itself but also such title to 
the truck as had been reserved by the vendor. 

Thereafter Waterhouse & Co. borrowed from the plaintiff, the Bank 
of Califonia, $9,000, for which amount it gave its note. As security for 
the payment of the note, Waterhouse & Co. delivered the conditional 
sales contract to the bank. The contract was indorsed by Waterhouse & 
Co. at the time of the delivery. Thereafter the Millers made certain pay- 
ments to the bank. 

Some time later, without the knowledge of the bank, the Millers re- 
turned the truck covered by the conditional sales contract to Waterhouse 
& Co. and received another truck in exchange therefor... A new condi- 
tional sales contract, covering the second truck, was made between Water- 
house & Co. and the Millers. The latter, assuming that this contract had 
been assigned to the bank, made further payments to it. The bank re- 
ceived the payments, believing that they were made on account of the 
contract held by it. 

Subsequently Waterhouse & Co. sold the first truck to the defendant, 
who had no actual notice of any of the earlier transactions. When the 
facts were brought to the attention of the bank, it demanded of the de- 
fendant either the possession of the truck or the payment of the differ- 
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ence between the amount which the Millers had agreed to pay and the 
amount actually paid by them. These demands being refused by the de- 
fendant, the bank brought a replevin action against him. 

It was held that the bank could not replevy the truck, for the reason 
that the assignment to it of the contract vested it neither with title to the 
truck nor the right to take possession thereof on default in payment by the 
vendees. The court said that the bank, which took the assignment only 
for the purpose of security, received only the right to collect and apply 
to the payment of the debt secured the money which the vendee had obli- 
gated himself to pay. In disposing of the case the court pointed out a 
method by which the bank could have protected itself, saying: 

‘*The appellant (plaintiff bank) asserts that ‘these contracts are very 
widely used in this state, and they are almost universally accepted by the 
banks of the state as security for advances,’ and that ‘the greater part of 
the automobile business of this state is undoubtedly transacted in this 
manner,’ and that, ‘in view of this universal reliance upon the validity of 
such assignments,’ we should be slow to make them ineffectual. Our 
answer is twofold: First, that we do uphold such assignments, but not to 
the extent contended for by the appellant; and, second, there are ways 
provided by law for the handling of this character of business in such a 
manner as that all parties will, in contemplation of law, be protected. 

‘*Unquestionably, the action of Waterhouse & Co. in accepting the re- 
turn of the truck without the consent of the appellant amounted to a 
legal fraud against it, because that transaction had the effect of depriv- 
ing the appellant of its security under the assignment. But the respond- 
ent is an innocent purchaser. Whichever way we may decide this case, 
we must do a financial injury to some one, and that injury should be vis- 
ited upon the party who had it in his or its power to transact the business 
in a way that no person need have been hurt. We have said that the 
appellant, by the assignment of this contract, took the right to receive 
the moneys which the Millers were obligated to pay. 

“*If the appellant desired to protect itself agains: the default of the 
“Villers it could have taken and filed the ordinary chattel mortgage from 
Waterhouse « Co. covering the truck; such mortgage, of course, being 
subject to the rights of the Millers under the conditional sale contract. 
In this way the appellant would have had perfectly legal security, and ail 
the world would have had notice, either actual or constructive, of its 
interest.’’ 





Management of Decedents’ Estates 


Banks and Trust Companies as Executor, Administrator and Trustee 
Under Will 


By JOHN EDSON BRADY 


INVESTMENTS (Continued) 


§ 85. Trustee Should Not Retain Investments Not Sanctioned 
by Law. 
§ 86. Retention of Investments Under Provision in Will. 


§ 85. Trustee Should Not Retain Investments Not Sanctioned by 
Law. Where the law designates certain classes of investments as those 
in which trust funds may be invested, an investment not included in any 
of those classes should not be retained by the trustee. The fact that the 
creator of the trust himself made the investment will not justify the 
trustee in retaining it. 

This rule is exemplified in a New Jersey case, Babbit v. Fidelity 
Trust Co., 72 N. J. Eq. 745, 66 Atl. Rep. 1076, in which it appeared that 
a declaration of trust, transferring property to a trust company as trus- 
tee, authorized the trustee ‘‘to hold and possess or dispose of and convey 
the same by proper instruments of conveyance, as in its judgment may 
be deemed advisable, and to collect the principal of securities and re- 
invest the same from time to time.”’ 

Among the property coming to the trustee were 167.27 shares of the 
stock of the Prudential Insurance Co. In the years 1889 to 1901 the 
trustee sold 93 shares of the stock at a price averaging about $360 a share. 
In 1903 and 1904 it sold the remaining 74.27 shares at a price averaging 
about $200 a share. The income from the stock, when the stock sold at 
$360 a share, amounted to about 14 per cent. 

It was held that the trustee should have sold all of the shares 
promptly and the trustee was surcharged, as to the 74.27 shares, with 
the difference between the fair market value of the stock prior to 1903 
and the price at which it was sold in 1903 and 1904. 

The court said: ‘‘The trust in this case was of a unique character. It 
was a transfer by a living person of all of his property of every kind and 
deseription, including even his household goods and his money in bank. 
It was, in the broadest sense of the word, a general trust. Under such 
circumstances, I think it is the duty of the trustee, so soon as it could do 
so in the exercise of reasonable diligence and good judgment, to convert 
the securities which came to it from the settlor into cash and invest the 
same in securities authorized by law. It is admitted by all of the counsel 
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in the case that there is no statute law involved, excepting to the extent 
that the statute points out the investments in which trustees are author- 
ized to place trust moneys; and it is conceded that the stock of the Pru- 
dential Insurance Co. is not one of those so authorized. The general prin- 
ciple deducible from the cases and text-books is well stated in the seven- 
teenth volume of American & English. Encyclopedia of Law, p. 454, as 
follows: ‘While a fiduciary may, as a rule, in the exercise of his discre- 
tion, retain such investments as are proper for fiduciaries to hold, 
all others he must call in and invest the proceeds in an authorized 
manner.’ ”’ 

The trustee claimed it was entitled, in its discretion, to hold the stock, 
under the clause in the declaration of trust above quoted, laying stress 
upon the words ‘‘as in its judgment may be deemed advisable.”’ 

The court held that this clause did not enlarge the trustee’s discre- 
tion, saying: 

**T do not find it necessary to determine whether this clause should 
be construed so as to positively require the trustee, by force of its terms, 
to convert the securities, including the stocks into money, and reinvest 
the same in authorized securities, because I think the result of a fair read- 
ing of this clause in any legitimate way is not to vest in the trustee any 
greater or other discretion than is vested in trustees generally. Differ- 
ently stated, I think that this clause confides the property to the trustee 
to be dealt with as its judgment deems advisable, subject to those rules 
which govern trustees; that its discretion, in other words, was not to do 
unauthorized things but to exercise its judgment concerning what au- 
thorized things it would do.’’ 

The courts of New York have held repeatedly that a trustee may not 
continue investments made by the creator of the trust when such invest- 
ments are not of the nature of those recognized by the law of the state as 
proper investments for trust funds, unless he is given authority to do 
so by the instrument creating the trust. 

It was so held in the case of Cannon v. Quincey, 65 Mise. Rep. 399, 
121 N. Y. Supp. 752. 

Under the will of one John Quincy, deceased, his residuary estate 
was left to his wife for life, provided she remained a widow. If she re- 
married she was to receive only the dividends, income and profits arising 
from his stock in the Thomas Iron Co. during her life, and upon her 
death the stock was to become a part of the residuary estate. By another 
paragraph of the will there was created, upon the death or remarriage of 
the widow, a trust estate for the benefit of his children or their issue, into 
which trust should pass the entire residuary estate, including specifically 
the stock of the Thomas Iron Co. The widow died without remarrying. 
Thereafter an action was brought for a construction of the will and for 
instructions to the trustee bearing upon the sale of the stock. 
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The court held that it was the duty of the trustee to hold the stock in 
the Thomas Iron Co. until the time of Mrs. Quincy’s death, for if she at 
any time remarried a special trust fund of such stock was created for her 
benefit for life, the income, dividends and profits of such stock being 
payable to her. It was also the duty of the trustee within a reasonable 
time after Mrs. Quincy’s death to sell such stock and apply the proceeds 
to the trust fund created for the benefit of the testator’s children. 

Accordingly a sale of the stock was directed. The court said that 
such sale was imperative as nowhere in the will was thére any declara- 
tion of an intention or desire on the part of the testator that the stock 
should be held by the trustee beyond the time of his wife’s death, and the 
stock in question was not an investment authorized by the law stating the 
investments which a trustee may make with trust funds. The court 
quoted the following rule from a prior New York decision: 

‘*Generally speaking, trustees are not justified, in the absence of 
some authority in the instrument creating the trust to the contrary, in 
continuing an investment formerly made by the testator which they 
would not be justified themselves in making. It is their duty to convert 
such stocks into money within a reasonable time after the creation of 
the trust.’’ 

A New York decision holding that a trustee was guilty of negligence 
in failing to dispose of investments not sanctioned by law within six 
months after they came under his control is entitled In re Hamersley’s 
Estate, 180 N. Y. Supp. 887. / 

In this case it appeared that a will creating a trust gave no directions 
and bestowed no discretion on the trustees as to the form of investments. 
The trust estate included 100 shares of preferred stock of the Union 
Pacific Railroad Co., which were owned by the testatrix at the time of 
her death. The trustees continued to hold the stock, and after the death 
of one of them, the surviving trustee held the stock for several years. 
During this period the value of the stock declined. 

When the surviving trustee filed his accounting it was objected to on 
the ground that he had wrongfully retained in the trust the stock in 
question. 

The court held that the account should be surcharged with the differ- 
ence between the market value of the stock at the time it was turned over 
to the trustees and the price of the stock at the time of the accounting. 
The court said that as the investment was not sanctioned by law, and the 
will gave no directions concerning it, the trustee was negligent in fail- 
ing to dispose of the stock within six months after its receipt. 

There is at least one New York case, however, in which an executor 
escaped liability for retaining securities purchased by the testator, be- 
eause of the failure of the beneficiaries under the will, who had full 
knowledge of the facts, to make prompt objection. The case is In re 
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Douglas, 60 App. Div. 64, 69 N. Y. Supp. 687, in which it appeared that 
in 1891 the executor appointed by the will of one Mary E. Bird filed an 
account which showed that he had in his possession three bonds of the 
Staten Island Gaslight Co., which belonged to the estate when he qualified 
as executor. A decree approving the account was made in 1892. Later 
the Staten Island Gaslight Co. became insolvent and the bonds were 
worthless. In 1898 certain beneficiaries under the will sought to charge 
the executor with the loss accruing to the estate by reason of the depre- 
ciation of the bonds. 

The court held that the bonds were not securities of the nature or 
character in which the executor was authorized to invest the funds of the 
estate or to retain as an investment for more than one year after the 
same came into his possession. The fact that he did not dispose of them 
within that time was a breach of trust which would, under the general 
rule, make him liable for any loss by reason thereof. It was further 
held, however, that the beneficiaries, who knew at the time the decree of 
1892 was entered that the executor held the bonds, by failing to then 
object to his continuing to hold them as securities for the estate, con- 
sented to his holding them as an investment and were estopped from 
later asserting anything to the contrary. 

The laws of Connecticut are more lenient with regard to the continu- 
ance by trustees of investments not of the kind in which trust funds are 
ordinarily invested. This fact is well illustrated in Beardsley v. Bridge- 
port Protestant Orphan Asylum, 77 Conn. 560, 57 Atl. Rep. 165. The 
facts in this case were the following: 

A will giving to the testator’s wife a life estate in all his property 
provided for the creation upon her death of two trust funds. In an 
action brought by the persons appointed by the will as trustees for the 
residuary estate for a construction of the will the court held that it was 
not incumbent upon the trustees to sell securities belonging to the estate 
in order to raise the amount required for the trusts in cash. ‘‘That 
would require,’’ said the court, ‘‘an immediate reinvestment in other 
securities, which might, perhaps, unnecessarily narrow the income of 
the life tenant.’’ 

The court so held, even though the property received by the trustees 
as part of the residuary estate was not of the kind in which trust funds 
are ordinarily invested. This decision is in accord with § 4904 of Gen. 
Stat. 1918, which provides that trustees are authorized to hold such 
securities as may be received by them as constituting the trust estate 
without altering the form of investment, unless otherwise ordered by the 
eourt of probate, so long as, in the exercise of reasonable prudence, they 
may deem it unnecessary to make any change. 

§ 86. Retention of Investments Under Provision in Will. When a 
trustee is expressly authorized by a will to retain, in his discretion, the 
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testator’s investments, he cannot be held liable for losses resulting from 
his retention of such investments. In a New York case entitled Matter of 
Hunt, 121 App. Div. 96, 105 N. Y. Supp. 696, it was held that the trus- 
tees were relieved of liability for a loss resulting from depreciation of 
securities retained by them by a provision in the will authorizing them 
to continue any of the testator’s ‘‘good investments.”’ . 

In this case it appeared that a testator gave all his real and personal 
estate to his executors in trust for the benefit of his two children to whom 
the trustees were to pay over the income annually. The will directed 
that the good investments should remain. <A part of the estate consisted 
of certain government and railroad bonds. These securities were re- 
tained by the trustees. As the time of payment approached, the pre- 
mium gradually decreased. The administrator of the estate of one of the 
beneficiaries of the trust estate, complaining of this decrease, sought to 
charge the trustees with the amount thereof. 

The court held that the trustees were not liable for the loss, since no 
question was raised as to the merit of the investments. As the bonds 
were securities which came to the trustees as part of the testator’s estate, 
and the trustees were by the will instructed that the ‘‘present good in- 
vestments’’ were to remain, they were justified in continuing the invest- 
ments. 

Another case in which the trustees’ action in retaining investments 
made by the testator was upheld is Bartol’s Estate, 182 Pa. 407, 38 Atl. 
Rep. 527. 

A clause in the will provided: ‘‘It is my will that my executors here- 
inafter named and my said trustees may in their discretion, if they deem 
it for the benefit of the estate, retain in their hands assets in investments 
which I have and possess at the time of my death, without liability in 
ease of depreciation or loss.’’ 

It was held that the trustees were protected in retaining stock owned 
by the testator at the time of his death in a corporation, the business of 
which was boiling molasses for the manufacture of sugar and that the 
trustees could not be surcharged with the amount of a depreciation in 
the value of the stock. 

Said the court: ‘‘As the testator expressly directed that trustees as 
well as the executors might, in their discretion, retain any of the testa- 
tor’s investments without liability for loss from so doing, they certainly 
eannot be held for doing what they were explicitly authorized to do, 
without violating a positive provision of the will.’’ 

In a New Jersey case, Ballantine v. Young, 79 N. J. Eq. 70, 81 Atl. 
Rep. 119, an investment of a cash dividend in shares of stock forming a 
part of a new issue of the capital stock of a corporation, of which the 
testator had been a stockholder, was held to be a retention of an invest- 
ment within the meaning of the rule as to the retention by a trustee of the 
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testator’s investments under the authority of a provision contained in 
the will. 

The testator owned 25 shares of the stock of the Central Trust Co. 
of the par value of $50 each. Its capital stock was $1,000,000. Its un- 
divided surplus at the time of the testator’s death (April 27, 1895) was 
$5,776,113.70. It paid regular semi-annual dividends at the annual rates 
of, first, 50 per cent., then 60 per cent., and then 380 per cent. On April 
28, 1909, the surplus had increased to $15,579,696.65. 

In June, 1909, its capital stock, by appropriate action on the part 
of the directors and stockholders, was increased to $3,000,000. The stock- 
holders were given the right to subscribe at par for the new issue of 
$2,000,000—that is, each stockholder might subscribe for two new shares 
for every old one he held. Contemporaneously, a special or cash divi- 
dend of 200 per cent. was declared. The trustees took this dividend and 
used it to pay for the new stock, which stock they continued to hold. 

The will authorized the trustees ‘‘to continue any investments or se- 
eurities.’’ 

It was held that the trustees were entitled to hold the shares, for by 
investing a cash dividend in stock they merely preserved their propor- 
tionate interest in the property and did nothing more than continue 
their investments. 

It was held in another New Jersey case, Ward v. Kitchen, 30 N. J. 
Eq. 31, that it was the duty of a trustee to retain possession of stocks 
set apart and designated by a testator for a specific purpose named in his 
will unless depreciation or threatened depreciation of the securities 
should render it advisable for him to dispose of them. 

In this case, it appeared that a testator by his will gave to his executor 
certain shares of the capital stock of a gaslight company and of two 
banks, to be applied towards defraying the expense of erecting a wing to 
the building of the Newark Orphan Asylum Association. Any part of 
the bequest remaining unexpended after the completion of the building 
was to be invested in good and sufficient securities, and the yearly inter- 
est thereof applied to the general use and support of the institution. 

After the wing was built there remained in the hands of the executor 
stock of the value of $16,000. He applied to the court for instruction as 
to whether he might lawfully continue to hold, in the stock in which it 
was invested when the testator died and in which it came to the ex- 
ecutor’s hands, the unexpended residue of the orphan asylum legacy, or 
whether it was his duty to convert the stock into cash and reinvest the 
proceeds in approved securities. 

The court held that the executor was not at liberty to convert the 
stock into money unless the depreciation, or threatened depreciation, of it 
should render it prudent for him to do so in order to protect the trust 
fund, in which case he must act wisely in the emergency. 


(To be continued ) 





° ee 
Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


CORPORATE NOTE USED TO PAY PERSONAL 
DEBT OF OFFICER 


Ajax Tool Co., Inc., v. National Tool Co., New York Supreme Court, Ap- 
pellate Term, 199 N. Y. Supp. 163 


A promissory note, signed in the name of the defendant corpora- 
tion by its president and treasurer and payable to its president on 
demand, was indorsed in blank by the payee and delivered to his 
brother, an officer of the plaintiff corporation, in payment of a per- 
sonal indebtedness of the payee to the plaintiff. Thereafter the note 
was indorsed by the plaintiff corporation and deposited in a bank for 
collection. Payment was refused when the nute was presented. In 
an action upon the note, the defendant contended that the note was 
given to the payee for the express purpose of raising money for the 
corporation, and that without the defendant’s knowledge or consent 
the payee diverted the note from the purpose for which it was made 
and delivered it to the plaintiff, who knew and had reason to believe 
that the note was taken from the defendant withvut any consideration, 
and was diverted by the payee from the purpose for which it was 
made. 

It was held that the form of the note was sufficient to put the 
plaintiff on inquiry as to the authority of the corporation to execute 
it, and as to the consideration therefor, and that the plaintiff was 
chargeable with such knowledge as it might have acquired. The 
court so held, for the reason that where a corporate note is signed by 
and made payable to the corporation’s president, the presumption is 
that the president has no right to use it to pay a personal debt, and a 
person accepting the note is put on inquiry as to the president’s right 
to issue it. A judgment in favor of the plaintiff was reversed. 


Action by the Ajax Tool Co., Inc., against the National Tool Co. 
From a judgment for plaintiff for $604.67, after a trial before a court and 
jury, defendant appeals. Reversed and new trial ordered. 

Leopold Blumberg, of New York City, for appellant. 

Benjamin Gassman, of New York City, for respondent. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 414. 
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BURR, J.—Plaintiff and defendant are corporations carrying on 
business in the city of New York. This is an action on a promissory 
note dated October 13, 1921, made by the defendant corporation, signed 
by H. P. Rosenberg, its president and treasurer, payable to H. P. Rosen- 
berg (its president) on demand. It was indorsed by H. P. Rosenberg in 
blank and delivered to a brother of the payee, an officer of the Ajax Tool 
Co., Inc., the plaintiff corporation, on or about March 2, 1922, indorsed 
by said corporation, and deposited on or about the second day of March, 
1922, in the Union Trust Co. of New Jersey for collection, and payment 
thereof was refused when presented. The defendant admitted the mak- 
ing of the note and set up as a defence that the note was given to Rosen- 
berg, the payee, for an express purpose, to raise money for the company, 
and that without the knowledge or consent of defendant said payee 
diverted said note from the purpose for which it was made and turned it 
over to the plaintiff, who— 


‘‘knew and had reason to believe that said note was not a bona fide in- 
strument, and was taken from defendant without any consideration, and 
was diverted by said H. P. Rosenberg as aforesaid.”’ 


Witnesses were called by defendant to support this defense, who tes- 
tified that H. P. Rosenberg, the president of defendant corporation, had 
signed the note on behalf of the company, making it payable to his own 
order, so that he could have the same discounted and use the proceeds 
for the benefit of defendant and in accordance with its directions; that 
he retained the note, diverted it from its proper use, and delivered it to 
his brother, an officer of the plaintiff corporation, ostensibly in payment 
of an indebtedness due by him personally to the plaintiff. Plaintiff called 
the payee, H. P. Rosenberg, as a witness, who testified the note was given 
him by the defendant in payment for traveling expenses ineurred by 
him during the two preceding years, and that he took the note because 
the company had no money to pay him at the time it was made, and that 
he delayed using the note for that reason, and finally, on March 2, 1922, 
used it to pay off in part his personal indebtedness to the plaintiff. 

Gustave Rosenberg, one of the officers of the plaintiff corporation, 
and a brother of H. P. Rosenberg, testified that the plaintiff company 
sold merchandise to H. P. Rosenberg, the payee of the note, during a 
period of about four months; that the amount of the latter’s indebted- 
ness was about $900; that they began to sell him about two months after 
he was ousted out of the defendant company, and denied all knowledge: 
of any arrangement between H. P. Rosenberg and the defendant regard- 
ing the use of the note; and that at the time he accepted the note he be- 
lieved that the defendant executed the note for money due to the said 
H. P. Rosenberg. It clearly appears, therefore, that this demand note 
signed by the president and treasurer of the defendant payable to H. P. 
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Rosenberg (its president) was received by plaintiff in part payment of 
the $900 personal indebtedness of said H. P. Rosenberg six months after 
its date. 

These two conflicting claims as to the origin and purpose of the note 
and the evidence supporting them were submitted by the court to the 
jury, who brought in a verdict in favor of the plaintiff for the amount of 
the note. The appellant claims the verdict should be set aside and the 
judgment entered therein reversed, because it is against the weight of 
evidence, and because of alleged errors committed in the charge of the 
trial justice to the jury. 

The evidence with regard to the inception and making of the note 
was conflicting, and if the questions involved were properly submitted to 
the jury, the verdict should not be disturbed. At the end of the charge 
to the jury the defendant’s counsel requested the trial justice— 


‘‘to charge the jury that, in a case where an officer of a corporation makes 
a corporate obligation payable to himself and then attempts to deal with 
it for his own benefit, a paper of that character, presented by an officer or 
an agent of the corporation, bears on its face sufficient notice of the in- 
capacity of the officer or agent to issue it. 

‘‘The Court: I decline to so charge, but in that regard I charge you 
that, in the negotiation of a promissory note, if that note is drawn by 
an officer of the corporation and made payable to the same officer of that 
corporation, that fact invites more investigation than if it were payable 
to somebody else; but there is nothing in the law that denies to a corpo- 
ration the right to make a note payable to itself and to have it discounted, 
and there is nothing in the law that prevents an officer of a corporation 
making a promissory note payable to that same officer, and, as long as 
there is nothing in the nature of a condition, or in the circumstances sur- 
rounding the transfer of the note, or in the discounting or the sale of that 
negotiable instrument which would excite suspicion, the mere fact that 
the note is made payable to the president of the corporation or to an 
officer of the corporation, does not invalidate the note. 

‘*Defendant’s Counsel: I except to the modification, and to your 
honor’s refusal to charge as requested, and I ask your honor to charge 
the jury that the fact that the note was not presented for payment for 
six months, and in view of the fact that it was not presented within a rea- 
sonable time, is a matter for the jury to take into consideration in deter- 
mining whether they are bona fide holders and owners of the note. 

‘‘The Court : I decline to so charge.”’ 


An exception was thereupon taken and noted by defendant to the 
modification, and to the refusal of the trial justice to charge as requested. 

After the jury had been out some time, it appears from the record 
they sent a communication to the court, and they were thereupon called 
into the courtroom, where the court proceeded to further instruct them 
as follows: 
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‘The Court: I have received the following communication from you, 
gentlemen of the jury, which I will now answer. The communication is 
as follows: ‘Should the fact that a note was made for a specific purpose 
or not sway us in our judgment?’ From that I take it your difficulty is 
this: That you want to know whether or not, when a note is made with 
peculiar or particular conditions imposed on it, to be negotiated only in a 
certain way, and that fact is known between the maker and the payee, 
should that arrangement be binding on everybody. In answer to that I] 
will charge you again that the law with regard to promissory notes or 
negotiable instruments is that when an individual is a holder in due 
course, as I have defined to you, such condition would have no effect on 
him whatever. For instance, if the note were taken with a condition im- 
posed upon it by the maker, or if the note were delivered, with condition 
that it was not to be negotiated, and if in either of those instances it was 
negotiated, the holder in due course, who came in possession of it, could 
collect it. The defense that is urged in this case is not good against a 
holder in due course, but it is good against any other holder. A holder in 
due course is one who takes the instrument in good faith and for value, 
and before it becomes due, and without notice of any infirmity in the in- 
strument. 

‘*Defendant’s Counsel: I except to your honor’s instruction to the 
jury.”’ 


It is thus apparent that it was of the greatest importance the jury 
should have been properly instructed as to the duty or obligation im- 
posed by law upon plaintiff in acquiring from the payee, concededly for 
his own benefit, this demand note, which on its face showed it was signed 
by the president of the defendant corporation and made payable to him- 
self. When paper of that character is presented by the officer or agent 
of the corporation, it bears upon its face sufficient notice of the presump- 
tive incapacity of the officer or agent to issue it. The effect of such notice 
was to put the plaintiff upon inquiry to ascertain whether it was about 
to accept a note from one to whom it did not belong, and the presumption 
arising from the face of the note was that it belonged to the defendant 
corporation, and that its president had no right to use it to pay his per- 
sonal debt. See Ward v. City Trust Co. of New York, 192 N. Y. 61, 84 
N. E. 585; Newman v. Newman, 160 App. Div. 331, 145 N. Y. Supp. 325. 
The form of the note was sufficient to put the plaintiff on inquiry as to 
the authority of the corporation to execute it, and as to its consideration, 
and plaintiff is chargeable with such knowledge as it might have 
acquired. 

If the jury believed the testimony of defendant’s witnesses that the 
note had been given to its president by the corporation for a special cor- 
porate purpose, and had been diverted from that purpose by the presi- 
dent and used by him to pay his personal debt, in the absence of any evi- 
dence that plaintiff, after the notice of infirmity contained on the face 
of the note, made any inquiry of the defendant corporation as to the 
inception and making of the note, they might well have found that plain- 





THE BANKING LAW JOURNAL 781 


tiff was not a holder in due course, and accordingly rendered a verdict 
for defendant. 

As presented by the learned trial justice, in his charge and his refusal 
to charge, the jury were in effect instructed that, even if they believed the 
note had been diverted from the purpose for which it was given, the 
plaintiff, being under no obligation to make inquiry of the maker, and 
having accepted the note in payment of the personal indebtedness of the 
president of the defendant, was a holder in due course and entitled to 
recover. This was error, for which the judgment must be reversed, and 
a new trial ordered. 

Judgment reversed and a new trial ordered, with costs to appellant to 
abide the event. All concur. 


PRESENCE OF NOTE AT MATURITY IN BANK 
WHERE PAYABLE HELD SUFFICIENT 
PRESENTMENT 


Phillips v. Cunningham, Supreme Court of Tennessee, 253 S. W. Rep. 354 


An indorser of a promissory note when sued thereon defended on 
the ground that the note was not duly presented for payment on the 
day of its maturity. 

It appeared that the note, which was payable at a Memphis bank, 
was put in that bank by the payee for collection some time before it 
fell due. The note remained there awaiting payment until after bank- 
ing hours on the day it matured. This was held to be a sufficient 
presentment. 

It was also held that adequate notice of dishonor was given to the 
indorser, who lived in another city, by a letter posted at Memphis the 
day after the note matured. 


Suit by A. N. Phillips against John Cunningham and another, as ac- 
commodation indorser and maker of a note. From decree against both 
defendants, the named defendant appeals. Affirmed. 

Carey & Vorder Brugge, of Memphis, for appellant. 

A. B. Knipmeyer, of Memphis, for appellee. 


GREEN, C. J.—This is a suit by the payee of a promissory note to 
recover thereon brought against the maker and accommodation indorser. 
There was a decree below against both defendants, from which the in- 
dorser has appealed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 936. 
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The indorser defends upon the ground that the note was not duly pre- 
sented for payment on the day of its maturity. This contention is based 
upon certain language contained in the notary’s certificate of protest. 
The note was protested the day after it matured and notice mailed to 
the indorser. Certain language used in the certificate of protest would 
seem to indicate that presentment was made on the same day that pro- 
test was made and notice given. 

The deposition of the notary was taken, and she testified that she pre- 
sented the note for payment to the cashier of the bank at which it was 
payable on the day it was due, and on the next morning protested it and 
gave notice of dishonor to the indorser by first mail. The testimony ap- 
pears to have been excepted to, but the chancellor overruled these ex- 
ceptions, and assignments of error are based on this action. 

The indorser took a bill of exceptions, showing his objections to evi- 
dence and the rulings of the chancellor, but this bill of exceptions does 
not seem to have been signed by the chancellor. We may, however, over- 
look the condition of the record, and for the purposes of this case con- 
cede that the notary should not have been allowed to impeach her own 
certificate. The result will still be the same. 

This is so because the presentment by the notary was a work of super- 
erogation. The note was payable at a Memphis bank. It was put in this 
bank by the payee for collection some time before it fell due. The note 
remained in the bank awaiting payment until after banking hours on the 
day it matured. This was sufficient presentment. It was so held by this 
court in State Bank v. Napier, 6 Humph. (25 Tenn.) 270, 44 Am. Dec. 
308. See, also, 8 C. J. 558; note, 13 L. R. A. (N. 8.) 303, 305. 

The notary testifies that she took the note in the bank about 4 o’clock 
on the day it fell due and formally presented it to the cashier for pay- 
ment. This, however, was unnecessary, and it is immaterial whether her 
evidence to this effect be excluded or not. 

As stated, the note was payable in Memphis. The indorser lived in 
Galloway, Tenn. Adequate notice of dishonor was given to the indorser 
by letter posted in the mail at Memphis on the day after the note ma- 
tured. See Thompson’s-Shannon’s Code, § 3516a95. 

A bank having a note for collection is a holder thereof entitled to 
give notice. Butler v. Duval, 4 Yerg. (12 Tenn.) 265; 8 C. J. 649. See 
Thompson’s-Shannon’s Code, § 3516a89. 

Notice of dishonor may be given by an agent of any party entitled to 
give notice. Thompson’s-Shannon’s Code, § 3516a90. 

The notary here who gave the notice was an agent of the collecting 
bank. Warren v. Gilman, 17 Me. 360. 

For the reasons stated there was no error in the decree of the chan- 
eéllor, and it will be affirmed. 
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State Bank v. Napier, and Butler v. Duval, supra, were of course de- 
cided long prior to the Negotiable Instruments Act. There is nothing in 
this statute, however, that conflicts with those cases, and they are in 
accord with decisions in other jurisdictions. 


RECITAL OF CONSIDERATION IN NOTE DOES 
NOT PUT PURCHASER UPON NOTICE 


State Banking Co. v. Morgan, Court of Appeals of Georgia, 118 S. E. 
Rep. 415 


The State Banking Co. of Gainesville, Ga., sued upon a note, on 
the face of which it was stated that the note was given the Gaines- 
ville Auto Co., ‘‘as per contract for one Saxon tractor, model M, 
motor No. . Also one Oliver double dise plow, No. 42816.’’ 
The maker defended upon the ground of failure of consideration, 
in that the tractor, which had been bought upon a guaranty, was 
worthless. He contended that the plaintiff was not an innocent pur- 
chaser of the note, inasmuch as the clause quoted above was suffi- 
cient notice to cause the plaintiff to make inquiries concerning the 
contract between the original parties to the note. 

It was held that the mere recital in the note of the considera- 
tion for which it was given was not sufficient to deprive the holder 
of its rights as a bona fide purchaser. The plaintiff, therefore, was 
permitted to recover. 


Action by the State Banking Co. against A. J. Morgan and others. 
Judgment for the defendant named, and plaintiff brings error. 
Reversed. 

This was a suit by the State Banking Co. of Gainesville against 
A. J. Morgan, as maker, and the Gainesville Auto Co. and William 
H. Summer, Jr., as indorsers, upon a promissory note, of which the 
following is a copy: 


**$1,135.00 Gainesville, Ga., April 7th, 1920. 
‘*On Nov. Ist, after date I promise to pay Gainesville Auto Co., or 
bearer, eleven hundred thirty-five dollars, payable at Gainesville, Ga., 
with interest from date at the rate of eight per cent. per annum, with 
all costs of collection, including ten per cent. attorney’s fees. This 
note having been given to said Gainesville Auto Co., as per contract 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 412. 
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for one Saxon tractor, model M. motor No. . Also one Oliver 
double disk plow, No. 42816. It is hereby agreed that the ownership of 
title to said Tractor No. and Plow No. shall remain to said 
Gainesville Auto Company until this note is fully paid. And it is 
distinetly understood that I take all risk of said loss in any way dying. 
And each of us, whether maker, security, or holder, hereby severally 
waives, for himself and family, any and all rights of homestead and 
exemption that we, or either of us, may have under the Constitution or 
laws of the state of Georgia, or of the United States, against this debt. 
The better to secure the payment of this debt, I sell to said two 
mare mules, one named Bell and Ida, weight about 1,100 pounds each, 
eolor black, bought of Dave Brooks, and upon failure to pay this debt 
promptly when due said hereby authorized to take possession of 
said property and sell the same. In witness whereof I have set my 
hand and seal. A. J. Morgan. [Seal.] 
““Attest: W. C. Summer.’’ 


The case was in default as to the indorsers, but was defended by 
the maker upon the ground of a failure of consideration, in that the 
tractor was alleged to be worthless. The only charge of notice in the 
plaintiff of a failure of consideration was the following averment of the 


answer: 


‘‘Defendant further charges and alleges that State Banking Co. is 
not an innocent purchaser of said note, but was put in sufficient notice 
to have caused it to make inquiries as to the failure of the considera- 
tion of said note, for that in the face of said note the following clause 
is inserted: ‘This note, having been given said Gainesville Auto Co.., 
as per contract, for one Saxon tractor, model M, motor No. , also 
one Oliver double disk plow, No. 42816.’ Said language is sufficient to 
have put the State Banking Co. on notice as to what the contract 
between the parties was, and said State Banking Co. would have then 
found the guaranty of the Gainesville Auto Co. on said tractor out. 
Said State Banking Co., by virtue of the face of said note, cannot hold 
the position as an innocent party, and defendant has a right to plead 
and set up the failure of the consideration of said contract against the 
State Banking Co.’’ 


Before the case proceeded to trial the plaintiff made a motion to 
strike the answer of the defendant A. J. Morgan, ‘‘on the ground that 
the same was insufficient in law; that the same set up no valid defense 
against the note sued on; that the same undertook to plead a failure 
of consideration against a negotiable instrument in the hands of a 
third party before due and without notice.’? The motion was over- 
ruled. The trial resulted in a verdict for the defendant, and the case 
was brought here upon exceptions by the plaintiff to the refusal of its 
motion for a new trial. Error is also assigned upon pendente lite 
exceptions of the plaintiff to the overruling of its motion to strike the 
plea. 
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The evidence, like the plea, did not show notice in the plaintiff of 
any failure of consideration, unless the plaintiff was put upon notice 
by the recitals contained in the note. 

C. L. Bryson, of Jefferson, and Ed Quillian and J. O. Adams, both 
of Gainesville, for plaintiff in error. 

Cooley & Beall, of Jefferson, for defendant in error. 


BELL, J. (after stating the facts as above).—Plaintiff’s motion for 
a new trial contained a number of special grounds, but these are 
treated as abandoned, no reference being made thereto in its brief. The 
sole question for determination is whether the recital in the instrument 
sued on: 


‘‘This note, having been given said Gainesville Auto Co., as per 
contract for one Saxon tractor, model M, motor No. ——. Also one 
Oliver double disk plow, No. 42816,”’ 


was sufficient in itself to put the plaintiff as an indorsee upon notice 
of any equities existing between the original parties to the note. 
Clearly the plea did not attempt to charge that the plaintiff had 
notice in any other way, and this was true also of the evidence in- 
troduced upon the trial. : 

Under numerous authorities we cannot answer the question above 
presented except in the negative. The authorities so abundantly sup- 
port this position that a lengthy discussion would be without value. 
The cases of Hardin v. Bank of Harlem, 145 Ga. 494 (1), 89 S. E. 
613, and Brooks v. Floyd, 12 Ga. App. 530, 532, 77 S. E. 877, are 
almost identical with this case in their facts, and in principle are 
controlling. See, also, Dorris v. Farmers’ & Merchants’ Bank, 22 Ga. 
App. 514 (3), 96 S. E. 450; Prater v. Baughman, 24 Ga. App. 298, 
100 S. E. 647; Morrison v. Hart, 122 Ga. 660 (3), 50 S. E. 471; 
Bloodworth v. Woodward, 20 Ga. App. 570, 93 S. E. 221, and cases 
there cited; Aprea v. Oglethorpe Savings & Trust Co., 28 Ga. App. 
408, 111 8S. E. 215. While it is true, as pointed out by the defendant 
in error, that in the case of Turner Lumber Co. v. Henderson Lumber 
Co., 20 Ga. App. 682 (2), on page 688, 93 S. E. 301, at page 303, it 
was said by this court that a recital on the face of the note there 
sued upon that it was a renewal of another note given for certain 
timber ‘‘under contract dated August 13, 1906,’’ was ‘‘sufficient to 
carry with it such notice as to charge a purchaser with knowledge of 
the contract to-which reference is made.’’ It was said also, in imme- 
diate sequence thereto, that, despite this fact— 


“it is a well-recognized principle of law that knowledge by the pur- 
chaser of a negotiable instrument as to what constitutes the considera- 
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tion thereof, even though such be recited in the face of the note 
itself, does not deprive the holder of his rights as a bona fide pur- 
chaser unless he has also what amounts to notice that such considera- 
tion has failed.’’ 


The law, in thus wisely upholding the security of negotiable instru- 
ments, does not leave the maker without remedy, for, if a negotiable 
note is wrongfully transferred to a bona fide purchaser, thereby cut- 
ting off a valid defense of the maker, a cause of action will arise in 
his favor against the payee for any resulting damage. Patterson v. 
Peterson, 15 Ga. App. 680 (1), 84 8. E. 163. 

Judgment reversed. 


MONEY PAID TO BANK FOR PURCHASE OF 
BOND NOT PROTECTED BY DEPOSITORS’ 
GUARANTY ACT 


State v. Farmers’ Bank of Page, Neb., Supreme Court of Nebraska, 
194 N. W. Rep. 865 


In November, 1917, one Cronk paid to the Farmers’ Bank of 
Page, Neb., $624 which was to be used by the bank to obtain for 
him a $500 Liberty bond and war savings stamps of the face value 
of $150. The bank never delivered either the bond or the stamps 
to Cronk. Subsequent to the failure of the bank Cronk sought to 
share in the depositors’ guaranty fund maintained for the protec- 
tion of state bank depositors under the Nebraska statutes. 

It was held that Cronk was not a general depositor of the bank, 
and therefore, he was not entitled to share in the depositors’ guar- 
anty fund. He was held to be a general creditor and, as such, 
entitled to a judgment for $650 with interest at 7 per cent. per 
annum from November 17, 1919. 


Action by the State against the Farmers’ Bank of Page, Neb., in 
which Fred Cronk intervened. From a judgment for plaintiff, the 
intervener appeals. Affirmed. 

John A. Harmon and H. M. Uttley, all of O’Neill, for appellant. 

J. A. Donohoe, of O’Neill, for appellees. 


DEAN, J.—On and before January 29, 1921, an action was pending 
in the district court for Holt county, wherein the state of Nebraska 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 306. 
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‘was plaintiff and the Farmers’ Bank of Page, Nebraska, was defendant. 
The pending action had to do with the affairs of the defendant bank 
which had' recently failed, and for which a receiver had theretofore 
been appointed. January 29, 1921, Fred Cronk, by leave of court, 
filed a petition of intervention, alleging that he had two valid claims 
against the bank, aggregating $650 and accrued interest as for money 
deposited therein, and prayed for judgment for that amount with 
interest at 7 per cent. per annum from November, 1917, to be paid out 
of the depositors’ guarantee fund. 

The court decreed that the intervener was a general creditor of the 
bank and not a depositor, and rendered judgment in his favor for $650 
with interest at 7 per cent. per annum from November 17, 1919. The 
judgment, however, expressly provides that plaintiff, as holder of the 
judgment, is not entitled to share in the depositors’ guarantee fund nor 
to have his claim paid therefrom. From that part of the jud@ment 
denying his right to share in the fund in question the interevener has 
appealed. 

It appears that the intervener, Cronk, in November, 1917, sub- 
scribed for a $500 Liberty bond. He paid to the defendant bank $500 
and arranged with it to obtain the bond for him. Subsequently, but 
at different periods, four Liberty bonds in the sum of $500 each were 
received by the bank from the Treasury Department at Washington, 
but a $500 bond was never delivered to him. He also purchased war 
savings stamps of the face value of $150, for which he paid into the 
bank $124.50 with the understanding that the stamps were to be 
obtained by the bank from Washington for him, but none of the stamps 
were ever delivered by it to the intervener. It is under substantially 
the foregoing facts that intervener maintains that he is a general 
depositor. ; 

Section 8024, Comp. St. 1922, provides generally that a guarantee 
fund shall be provided for the protection of state bank depositors, and 
that such banks shall be subject to certain assessments to raise funds 
therefor, and section 8025, provides that the assessment shall be made 
on the average daily deposits. 

The statute is so plain that it is not susceptible of strained construc- 
tion. This court has held that a certificate of deposit issued by a state 
bank which, by special arrangement with a depositor, drew a bonus of 
only 1 per cent. above the lawful rate of 5 per cent. interest was not a 
‘deposit within the meaning of the act, and that where the bank 
subsequently fails the certificate so obtained cannot lawfully be paid 
out of the depositors’ guarantee fund. Iams v. Farmers’ State Bank, 
101 Neb. 778, 165 N. W. 145. 

There is no evidence in the record going to show that intervener 
‘was a general depositor. Ordinarily a general deposit consists of money 
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which is mingled with other money of a bank, the entire amount form- 
ing a single fund from which depositors are paid. 7 C. J. 628, § 305. 
It has been held that, where a customer delivered certain Liberty bonds. 
to a state bank for safekeeping and the bank converted the bonds to its 
own use and afterwards failed, the customer was not entitled to pay- 
ment from the bank guarantee fund. Spry v. Hirning (8S. D.) 191 
N. W. 833. 

We do not think the intervener is a general depositor within the 
meaning of the depositors’ guarantee fund law. In the present case 
the bank was merely the agent of intervener for the purchase of gov- 
ernment securities. 

The intervener’s theory that he was a depositor and entitled to the 
protection afforded by the depositors’ guarantee fund law is not 
sustained by the facts or the law. We do not, however, hold that the 
inter®ener might not in a proper action present his claim for allowance, 
if so advised, on the theory that such money as he may have paid to 
the bank was being held by it as a trust fund. 

The judgment of the district court is affirmed. 


STATUTE RELATIVE TO DEPOSIT OF COUNTY 


FUNDS HELD NOT MANDATORY 


Citizens’ Bank & Security Co. v. Commissioners’ Court of DeKalb. 
County, Supreme Court of Alabama, 96 So. Rep. 778 


An Alabama statute provides that the board of revenue or 
court of county commissioners of each county shall, from sealed 
bids, place the county funds with such incorporated state bank or 
national bank in the county, as offers the highest rate of interest 
to the county on daily balances of bank deposits. The statute also 
authorizes the board of revenue or commissioners’ court, if unable 
to secure satisfactory terms from banks within the county, to 
designate some individual to act as county treasurer under such 
terms and conditions as it may fix. 

The Citizens’ Bank & Security Company filed a petition for a 
writ of mandamus to compel the commissioners’ court of DeKalb. 
County, Ala., to designate it depositary of the funds of that county. 
The petition alleged that the bank agreed in its bids for the 
county funds to pay interest at the rate of 44 per cent. on the 
daily balance, but that the commissioners’ court accepted the bid: 
of another bank for the payment of only 4 per cent. on the daily 
balance. 





NOTE—For similar decisions see Banking Law Journal Digest (Second. 
Edition) § 319. 
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The court held that the commissioners’ court was not obliged 
to accept the bid of the bank offering the highest rate of interest 
on the daily balance, but that, under the language of the statute, 
the court of commissioners acting in good faith, and in the exer- 
cise of sound discretion, had the right to reject any and all bids, 
and in exercising such discretion was not subject to control by 
mandamus. Accordingly, the writ was denied. 


Petition by Citizens’ Bank & Security Company for mandamus to 
the Commissioners’ Court of De Kalb County. From a judgment 
denying the writ, petitioner appeals. Affirmed. 

A. E. Hawkins and Isbell & Scott, all of Ft. Payne, for appellant. 

Baker & Baker, of Ft. Payne, for appellee. 


GARDNER, J.—Appellant by this mandamus proceeding seeks to 
have itself designated depositary of the funds of De Kalb county, 
Ala., by the commissioners’ court of that county. The petition 
alleges that the petitioner, an incorporated state bank, agreed in its 
bids for the county funds, to pay interest at the rate of 4} per cent. 
on the daily balance, but that the commissioners’ court accepted the 
bid of another bank for the payment of only 4 per cent. on the daily 
balance, and this proceeding is rested upon the theory that the language 
of the statute providing for such county depositaries (Acts 1915, p. 348), 
is mandatory, to the effect that the commissioners’ court must accept 
the bid of that bank which offers the highest rate of interest on the 
daily balance. 

It is questioned in the answer that the petitioner’s bid was suffi- 
cient in form as a bid of the bank in its corporate capacity. That 
question, however, we lay aside without determination, and proceed to 
a consideration of the merits of the cause, which involve the proper 
construction of the provisions of the above-cited act, as we think the 
entire proceeding clearly discloses that the bid upon which the peti- 
tioner rests its right to relief was treated as a bid of the bank. 

There is no question of abuse of discretion, or fraud, presented 
upon this record, but only one as to the proper construction of the 
act of 1915—whether or not the commissioners’ court is vested with 
the discretion under the circumstances here presented. As has been 
often stated, there is no universal rule by which directory provisions 
in a statute may under all circumstances be distinguished from those 
which are mandatory. The proper construction of the language 
used in this act is to be determined from the consideration of the 
subject-matter and the relation of this particular provision to the 
general object intended to be secured by the act, so as to arrive at 
the true legislative intent. George v. Board of Revenue, Mobile 
County, 207 Ala. 227, 92 South. 269. 
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The portion of the act, which it is urged is mandatory, is found in 
section 4, providing that: 


‘‘The said board of revenue or court of county commissioners shall, 
from sealed bids, place the county funds, the bids being opened on the 
first Monday in December of each year, with such incorporated state or 
national bank in the several counties, as offers the highest rate of inter- 
est to the county on daily balances of bank deposits.”’ 


This section further provides that a bond be required to be executed 
in the sum of $50,000, or such other sum as the county commissioners 
or board of revenue shall fix, ‘‘having due regard to the safety of the 
county funds.’’ Section 5 of the act contains the following proviso: 


‘Provided, however, that if the board of revenue or court of 
county commissioners are unable to designate any depositary for the 
county funds in their county by reason of their inability to secure 
from any bank within its limits terms for the handling of the county 
funds as provided in this act, satisfactory to such boards of revenue or 
courts of county commissioners, then such boards may designate some 
individual who may act as treasurer of such county under such terms 
and conditions as may be fixed by said boards of county commissioners 
or boards of revenue.’’ 


Certainly the language of this proviso leaves the court of county 
commissioners or boards of revenue a very wide range of discretion. 
It appears from a reading of the entire act that its purpose was to 
provide a safe depositary for the county funds under the most 
advantageous circumstances, and to the best interest of the county. 
Members of the board of revenue and court of county commissioners 
are considered the guardians of the interest of the county, and the 
proviso in section 5, above quoted, shows that the bids offered must be 
satisfactory to such boards or courts of county commissioners, leaving 
the determination thereof to the exercise of their sound discretion. 
Acting in good faith, in the exercise of their sound discretion, such 
boards would have the right to reject any and all such bids, and so 
exercising such discretion would not be subject to control by mandamus. 
26 Cye. 291. 

The language of section 4, with reference to the acceptance of the 
bid offering the highest rate of interest, must be construed in connec- 
tion with the entire purpose of the act, and the language of the proviso 
contained in section 5, and, when so construed, indicates a legislative 
purpose that the highest rate of interest should be given great, but not 
exclusive consideration, leaving much to the discretion of these 
authorities in determining what is to the best interest of the county. 
In the instant case, the minutes of the court of county commissioners 
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disclose that in the opinion of the court the bid of the other bank of 
4 per cent. upon the daily balance was to the better interest of the 
county, in view of the further consideration that such other bank had 
agreed to ‘‘finance the county to the statutory limit.’’ 

‘Where the application is for mandamus, it is essential that the 
relator have a clear legal right to the thing demanded; and it must be 
the clear legal duty of the respondent to perform the thing required.’’ 
Armstrong v. O’Neal, 176 Ala. 611, 58 South. 268. 

We are of the opinion that the petitioner in the instant case has 
failed to show a clear legal right to have itself designated as county 
depositary, and that the prayer of the petition was properly denied. 

Upon first consideration of this cause, the court was of the opinion 

that the absence of a bill of exceptions called for an affirmance of the 
judgment of the court below under the authority of Prude v. Thomp- 
son, 201 Ala. 595, 79 South. 21; Southern Rwy. Co. v. Wyley, 200 Ala. 
14, 75 South. 326. Upon further consideration of the cause, however, 
upon application for rehearing, the conclusion has been reached that 
sufficient undisputed facts appear in the petition and answer, in con- 
_nection with the exhibits thereto, to present the question as to the 
proper construction of the provisions of the act of 1915, herein treated, 
and we have therefore entered into a consideration and determination 
of the merits of the cause; the original opinion being withdrawn. 

The application for rehearing is denied. Let the judgment of the 
court below be affirmed. 


CASHIER’S CHECK NOT PROTECTED BY 
GUARANTY LAW 


State ex rel. Davis, Atty. Gen., v. Banking House of A. Castetter, Blair. 


Plateau State Bank of Herman v. Hart, Supreme Court of Nebraska, 194 
N. W. Rep. 784 


The Banking House of Castetter guaranteed payment of two notes 
made by one of its customers, which were held by the Plateau State 
Bank. Thereafter the Castetter bank gave its cashier’s check, pay- 
able at a future date, to take up the notes. The Plateau State Bank 
received the check in payment of the notes, and delivered to the Cas- 
tetter bank the notes in question, indorsed without recourse, together 
with two chattel mortgages held as collateral security, which were 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
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properly assigned. Subsequently the Castetter bank failed, and the 
Plateau State Bank applied for payment from the state depositors’ 
guaranty fund of the amount of the cashier’s check. 

It was held that a cashier’s check given under the circumstances 
set forth in the case represented a deposit. The application of the 
Plateau State Bank, however, was denied because the cashier’s check 
included interest at a rate in excess of that allowed by law, thereby 
making the deposit one not within the protection of the depositors’ 
guaranty fund. 


Action by the State on the relation of Clarence A. Davis, Attorney 
General, against The Banking House of A. Castetter, Blair. Applica- 
tion by Plateau State Bank of Herman, opposed by James E. Hart, re- 
ceiver. From judgment dismissing the application, applicant appeals. 
Affirmed. ' 

Brogan, Ellick & Raymond, of Omaha, and E. B. Carrigan, of Blair, 
for appellant. 

Gaines, VanOrsdel & Gaines, of Omaha, for appellees. 


REDICK, D. J.—Application of the Plateau State Bank for payment 
from the state depositors’ guaranty fund of the sum of $1,323.30, alleged 
to have been a deposit with the Banking House of Castetter at the time of 
its failure, March 4, 1921. The facts are not in dispute and may be 
briefly summarized as follows: 

In October, 1919, the applicant held two notes of Claude Hauschildt 
aggregating about $1,734.52, drawing 8 per cent. interest, and was in- 
sisting upon payment, and the Castetter bank, of which Hauschildt was 
a customer, for the purpose of assisting him and preventing immediate 
enforcement of the notes, guaranteed their payment to the applicant. 
The amount due upon the notes was reduced by payments made by Cas- 
tetter bank until, on January 15, 1921, there was a balance of $1,292.31, 
and interest at 8 per cent. from December 14, 1920. After the guaranty 
all transactions were between the two banks, and applicant looked exclu- 
sively to the Castetter bank for payment. Several letters were written by 
applicant to Castetter bank requesting payment as per guaranty (the 
notes matured July 1, 1920) and finally a payment of $500 was made 
March 22, 1920, which operated as an extension to December 14, 1920. 
December 18, 1920, applicant wrote, asking payment of $500, and agree- 
ing to carry the balance for Castetter bank a few weeks. The payment 
was not made and January 12, 1921, applicant wrote the following letter: 


‘*Pursuant to our conversation of a few days ago pertaining particu- 
larly to the two notes of Claude Hauschildt for $1,485.00 and $249.52, of 
which there is an unpaid balance of $1,292.31, and accrued interest from 
December 14, 1920, we have decided to leniently observe the position of 
your bank inasmuch as you indicated to me that you were ‘hard up,’ not- 
withstanding the fact that you signified your intention of remitting us 
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in full on the 14th instant in payment of the notes referred to, and ac- 
cordingly have decided to deposit the money with you until April Ist, 
1921, and trust that our action in so doing will assist you somewhat in 
the meantime. 

‘“We have, therefore, computed the interest on the aforesaid notes to 
April 1st next, and will ask that you kindly send us your cashier’s check 
or certificate of deposit payable on the date last hereinabove stated in full 
and final settlement of the two notes enumerated herein.’’ 













In response to which the Castetter bank wrote: 


‘‘Herewith cashier’s check $1,323.30 payable April Ist, 1921, as per 
your phone of today to take up notes of Claude Hauschildt; you may 
indorse the notes over to us without recourse and send to us.’’ 


Receipt of the check was acknowledged ‘‘in setlement of the Claude 
Hauschildt notes, payment of which was assumed by yourselves,’’ and 
the notes were indorsed without recourse, and, together with two chattel 
mortgages held as collateral security properly assigned, were delivered 
to Castetter bank, which held them at the time the receiver was ap- 
pointed. The sum for which the cashier’s check was given is made up of 
$1,292.31, the principal sum due upon the notes, and $30.99 interest 
thereon at 8 per cent. from December 14, 1920, to April 1, 1921. 

The ‘district court found that the cashier’s check represented a loan 
and not a deposit, dismissed the application, but allowed the amount as a 
general claim. The correctness of this ruling is challenged by the appli- 
cant by appeal to this court. 

The receiver of the Castetter bank presents two propositions to sus- 
tain the judgment: (1) That the cashier’s check did not represent a de- 
posit within the meaning of the depositors’ guaranty act. (2) That, if 
the same was a deposit, it is not entitled to share in the guaranty fund 
because the Castetter bank agreed to pay interest thereon in excess of 5 
per cent. per annum allowed by law. 

First, was it a deposit? A depositor is ‘‘one who delivers to or leaves 
with a bank money subject to his order. These may be either time de- 
posits or open ones subject to check.’’ State v. Corning State Savings 
Bank, 136 Iowa 79, 113 N. W. 500. This definition was approved in Far- 
rens v. Farmers’ State Bank, 101 Neb. 285, 163 N. W. 318. The form the 
transaction takes, while important, is not controlling. State v. Corning 
State Savings Bank, supra. In that case claim was upon two certificates 
of deposit, but it was held that the true nature of the transaction could 
be inquired of to determine whether or not there had been a deposit, and 
it was decided that one of the certificates was a deposit and the other not. 

In Estate of Law, 144 Pa. 499, 22 Atl. 831, 14 L. R. A. 103, it was 
said: 
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‘*A deposit is where a sum of money is left with a banker for safe- 
keeping, subject to order, and payable, not in the specifie money depos- 
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ited, but in an equal sum. It may or may not bear interest, according to 
the agreement. Whilst the relation between the depositor and his banker 
is that of debtor or creditor simply, the transaction cannot in any proper 
sense be regarded as a loan, unless the money is left not for safe-keeping 
but for a fixed period at interest, in which case the transaction assumes 
all the characteristics of a loan.’’ 


But while the transaction may have these ‘‘characteristies of a loan,’’ 
the same features are present in every case of a time certificate of de- 
posit, and therefore do not determine the question. 

It is suggested that the fund did not constitute a deposit because no 
money was deposited with the Castetter bank. We think the presence of 
the actual money is not a prerequisite to a deposit. If I discount a note 
at a bank and the proceeds thereof are placed to my credit, no actual 
money passes, but it could not be claimed that such proceeds were not a 
deposit. ‘‘Speaking generally, to create a deposit, within the meaning 
of the statute, money, or the equivalent of money must in intention and 
effect be placed in or at the command of the bank, under circumstances 
which do not transgress specific limitations of the bank guaranty law.’’ 
Fourth Nat. Bank v. Bank Commissioner, 110 Kan. 380, 390, 204 Pace. 
715, 719. 

In the instant ease the consideration for the cashier’s check was the 
guaranty and assignment of the Hauschildt note. Whether they were of 
any value does not appear with any certainty, but the Castetter bank 
must have considered they were good at the time they guaranteed their 
payment. The fact that the discounted note, or the notes in question, 
turned out to be uncollectible would not change the nature of the original 
transaction, in the absence of fraud, as the status of the cashier’s check 
was fixed when issued. Fourth Nat. Bank v. Bank Commissioner, supra. 
Suppose, instead of guaranteeing payment of the notes, the Castetter 
bank in October, 1919, had purchased the notes and issued a certificate 
of deposit to applicant for the amount due thereon at the time. Can it 
be doubted but that the certificate represented a deposit within the pro- 
tection of the guaranty law? The legal effect of the transaction would 
be the same if applicant had been credited in his drawing account—re- 
ceived a cashier’s check which he deposited, or one payable at a future 
date which he held. In each case the assets of the Castetter bank were 
increased to the extent of the issued obligation; it held the notes as an 
investment in place of the credit to applicant. 

How does the transaction in question differ in principle from the 
above? It is said that the cashier’s check merely extinguished the obliga- 
tion of the bank on its guaranty, and changed its form; but this ignores 
the fact that the bank received an equal amount in notes from which to 
reimburse itself. ‘‘When the primary purpose is not to establish the 
relation of debtor and creditor between bank and depositor, but to dis- 
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charge some matured obligation of the bank by giving a time certificate 
of deposit, the certificate is no more than a bill payable.’’ Fourth Nat. 
Bank v. Bank Commissioner, supra. If a bank owes $1,000 rent and 
pays the same by a certificate at three months, there is no deposit but 
merely a change in the form of the obligation; but if the lessor holds 
Liberty bonds in an equal amount as security for the rent, and as a part 
of the transaction surrenders them to the bank, the form of the obliga- 
tion is alike changed, but, in addition, the certificate represents an equiv- 
alent of money, the title and control of which has passed to the bank, and, 
therefore, a deposit. It was held in American State Bank v. Bank Com- 
missioner, 110 Kan. 520, 204 Pac. 709, that a deposit may be affected by 
giving a bank credit in another bank, subject to check or draft. 

The parties here considered it a deposit. The applicant calls it such 
in his letter, and asked for a eashier’s check or certificate of deposit pay- 
able April 1, ‘‘in final settlement of the two notes,’’ and the defunct bank 
sent the check in response. The effect is the same as if the amount had 
been credited to applicant’s account and, instead of drawing it out, he 
had accepted a certificate or check payable April 1. The circumstance 
that he did so to accommodate the bank does not make it a loan any more 
than the ordinary time certificate. If a certificate at 4 per cent. is due, 
and depositor, at request of the bank, permits it to remain upon a cer- 
tificate at 5 per cent., this would not change the deposit to a loan. 

We think the true position is that, so long as the guaranty remained, 
it constituted a general claim against the Castetter bank, but when, by 
the cashier’s check and transfer of the securities, the guaranty was ful- 
filled, the transaction constituted a deposit. 

Second, is this a deposit within the protection of the guaranty fund? 
Considered as payment for the notes, the amount due January 15, 1921, 
was $1,292.31 and 8 per cent. interest from December 14, 1920, or $1,- 
301.30. The cashier’s check was for $1,323.30, which amount was ar- 
rived at by calculating interest at 8 per cent. from January 15 to April 
1, 1921. Section 306, Rev. St. 1913, reads as follows: 


‘‘No banking corporation transacting a banking business under this 
article shall pay interest on deposits directly or indirectly at a greater 
rate than five per cent. per annum. Any officer, director or employee of 
a bank violating the provisions of this section directly or indirectly, shall 
be deemed guilty of a felony and on conviction thereof shall be punished 
by a fine of not less than one hundred dollars nor more than five hundred 
dollars, or by imprisonment in the state penitentiary not exceeding three 
years, or both.’’ 


Applying this section in Iams v. Farmers’ State Bank, 101 Neb. 778, 
165 N. W. 145, we held that, where a certificate of deposit was issued at 
5 per cent. but the bank agreed to pay, and paid, an additional 1 per 
cent. as a bonus, the transaction was a device intended to evade the pro- 
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visions of the act, and did not possess that statutory characteristic of a 
deposit which provides for interest at only 5 per cent. per annum; and, 
further, that applicant was estopped from claiming protection, Dean, J., 
remarking: 


‘*The act creating the depositors’ guaranty fund was intended by the 
Legislature to be a shield of protection against loss to those who in good 
faith deposit their money in state banks in compliance with the terms of 
the statute. Unless its provisions are fairiy construed and impartially 
enforced, this salutary law might become a destructive sword in the 
hands of unscrupulous persons having unlawful designs on the depos- 
itors’ guaranty fund.’’ 


If applicant was a depositor, as we have held, then he became such on 
January 15, 1921, to the extent of $1,301.30, on which he was lawfully 
entitled to contract for not more than 5 per cent. interest to April 1, 1921, 
$13.50, or a total of $1,314.80; but he demanded 8 per cent. and the bank 
issued its check for $1,323.30. 

How may we look upon this transaction otherwise than as a violation 
of the statute? If a certificate had been issued bearing upon its face 8 
per cent. interest, no clearer evasion of the statute would be shown. The 
language of the act, however, covers all cases where interest in excess of 
5 per cent. is paid ‘‘directly or indirectly.’’ In American State Bank v. 
Bank Commissioner, supra, it was held: 


‘*A certificate of deposit bearing a higher rate of interest than the 
maximum allowed by the bank commissioner is not within the protection 
of the guaranty fund. And the payment by the bank of a bonus to obtain 
a deposit bearing such maximum is equivalent to contracting for a higher 
rate.”’ 


Applicant attempts to distinguish Iams v. Farmers’ State Bank, 
supra, on the ground that there the transaction was fraudulently conceived 
and was a clear defiance of the statute. We are not supplied with any 
direct evidence as to what was in the minds of the parties in the instant 
case, but the principle is well established that a party is presumed to 
intend the natural consequences of his act and the transaction on its face 
carries its condemnation. To calculate interest at the illegal rate and 
include it in the amount called for in the certificate is as much a fraudu- 
lent device as to make the certificate regular on its face with a side agree- 
ment for a bonus. 

Morrison State Bank v. Michael, 54 Okl. 257, 153 Pac. 1114, is cited 
to the proposition that the claim should be allowed with legal interest. 
That ease is clearly distinguishable. A question of public policy, not a 
positive statute, was involved ; the action was by the depositor against the 
bank ; no questions such as are here presented were under consideration. 
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The claim here is for the protection of a statute which the claimant has 
plainly violated ; to allow it would be to recognize a contract prohibited 
by positive law. 

The judgment is affirmed. 


TRANSACTION HELD NOT USURIOUS 


Ordway v. Price, Supreme Court of Minnesota, 194 N. W. Rep. 321 


A written instrument signed by the Blue Nose Mines Company 
and by one William Ely Bramhall provided for the repayment to 
L. P. Ordway of a loan of $3,500 with interest at the rate of seven 
per cent. per annum ‘‘out of the first clean-up’? made by the 
company. It was also provided that the company would issue and 
deliver to Ordway, as soon as it should obtain authority from the 
state of California to issue its capital stock, $7,000 par value of 
such stock. The defendant. Price, agreed in writing to pay the 
$3,500 with interest to Ordway if that sum should not be paid 
within one year by the company or Bramhall. 

When sued upon this agreement, Price in his answer alleged, 
among other things, that the loan in question was usurious, since 
the plaintiff, under the provisions of the instrument signed by 
Bramhall and the company, was to receive from the loan a greater 
return than ten per cent. per year. This defense was based on 
the allegation that the stock to be issued to Ordway was actually 
worth $3,500. 

It was held that to constitute usury, an agreement to repay 
the principal sum at all events was essential, and that if the sum 
was payable only upon a contingency, the transaction was not 
usurious. 1t was further held that since the repayment of the loan 
was to be made ‘‘out of the first clean-up,’’ the payment was con- 
tingent on something occuring which might never occur, and that 
usury could not be predicated upon such an agreement. The de- 
fense of usury was, therefore, stricken out. 


Action by L. P. Ordway against W. T. Price. From an order sus- 
taining a motion to strike certain defenses and the counterclaim as sham, 
frivolous, and irrelevant, defendant appeals. Affirmed. 

Trafford N. Jayne, of Minneapolis, for appellant. 

Sanborn, Graves & Ordway, of St. Paul, for respondent. 


TAYLOR, C.—The complaint asks for judgment against defendant 
for $3,500 and interest on two instruments attached thereto and marked 
Exhibits A and B. Exhibit A, so far as here material, reads: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Bdition) § 1146. 
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‘‘For and in consideration of $3,500, this day paid by L. P. Ordway, 
* * * T hereby agree that the Blue Nose Mines Company, an Arizona 
corporation, will pay said L. P. Ordway $3,500 with interest thereon 
from date at the rate of seven per cent. per annum out of the first 
clean-up made by it, and issue and deliver to him as soon as it shall 
obtain authority from the state of California to issue its capital stock, 
$7,000 par value of its capital stock. * * * 

‘*Dated April 27, 1920. 


‘<(Signed] Wm. Ely Bramhall. 
‘“Blue Nose Mines Co., 
‘“‘By Wm. Ely Bramhall, Prest.’’ 


Exhibit B reads: 


‘‘For and in consideration of said payment of $3,500 made by said 
Ordway to said Bramhall set forth in the foregoing instrument, I do 
hereby guarantee and agree that if said $3,500 and interest is not 
paid to said Ordway by said Blue Nose Mines Comany or said Bram- 
hall within one year from and after the date hereof that I will per- 
sonally pay the same; meaning hereby to guarantee the collection and 
payment within twelve months from the date hereof to said Ordway 
of said $3,500 and interest. 

‘*Dated this 27th day of April, 1920. 

‘*(Signed] W. T. Price. 
“*Witness: Wm. Ely Bramhall.’’ 


The answer contained a general denial of all the allegations of the 
complaint except as specifically admitted, and then, as a first defense, 
alleged that the obligation set forth in the complaint and in Exhibit A 
was also evidenced by a promissory note for $3,500, and that defendant 
had paid it in full. 

As a second defense the answer a!leged that there was no considera- 
tion for Exhibit B, ‘‘but that the same together with Exhibit A was 
taken as additional security for the note of $3,500 above mentioned 
given for the same loan.”’ 

For a third defence the answer alleged that the loan set forth in 
Exhibit A was usurious, ‘‘in that the signer of Exhibit A agreed to 
pay and said plaintiff agreed to receive therefrom a greater return for 
the loan of said sum of $3,500 than the sum of $10 per $100 per year’’ 
in that the contract provided for interest thereon at the rate of 7 per 
cent. per annum, and in addition thereto provided for issuing to plain- 
tiff $7,000 par value of stock, of the actual value at that time of $3,500. 

As a fourth defense the answer alleged, in substance, that Exhibit 
B taken in connection with Exhibit A merely guaranteed payment of 
the $3,500 out of the first clean-up made by the mines company, ani 
that no liability had accrued thereunder for the reason that no clean-up 
had ever been made and no money had ever been obtained by the com- 
pany from any clean-up. 
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In addition to these defenses the answer set forth a counterclaim 
to recover back the amount paid on the note on the ground that the 
contract was usurious. 

Plaintiff made a motion to strike out the second defense on the ground 
that it is irrelevant and redundant, and to strike out the third and 
fourth defenses and the counterclaim on the ground that each of them 
‘‘is sham, frivolous, and irrelevant.’’ The court granted this motion, 
and defendant appealed from the order. 

In support of his second defense, defendant contends that as he was 
liable on the promissory note there was no consideration for executing 
Exhibit B. He states his proposition thus: 


‘‘Doing or promising to do what one is already legally bound to 
do, either by general law or by contract with the other party, is not 
a sufficient consideration.’’ 


A correct proposition of law, but it has no application to the present 
case. A party may, and frequently does, execute more than one instru- 
ment evidencing the same obligation. 

In support of his third defense defendant contends that the tran- 
saction evidenced by Exhibit A is usurious. To constitute usury an 
agreement to repay the principal sum at all events is essential. If it 
be payable only on some contingency the transaction is not usurious. 
Temple v. Davis, 115 Minn. 328, 132 N. W. 257; Missouri K. & T. Co. 
v. McLachlan, 59 Minn. 468, 61 N. W. 560; 27 Ruling Case Law, 220. 
The agreement in question is that the mines company will repay the 
$3,500 received from plaintiff with interest thereon out of the first 
clean-up made by the company, and will issue to plaintiff, as soon as 
it shall obtain authority from the state of California to issue its capital 
stock, stock of the par value of $7,000. Defendant alleges in his answer 
that no clean-up has ever been made; and the record contains nothing 
to indicate that a clean-up ever will be made, or that any money could 
be derived therefrom if one were to be made. In any event the pay- 
ment of the $3,500 is contingent on something occurring which may 
never occur, and usury cannot be predicated on such an agreement. 27 
R. C. L. 220. 

The agreement to issue stock of the alleged value of $3,500, even 
if absolute, would not make the transaction usurious. But it may never 
be issued. The agreement is to issue it as soon as authority to issue 
it shall be obtained from the state of California. Such authority may 
never be obtained. It may not be amiss to note that by the terms of 
the agreement this stock is not to be issued until an Arizona corpora- 
tion shall obtain from the state of California authority to issue capital 
stock, and that there is no suggestion of mistake in the language used 
and no explanation of why the agreement was put in that form. 
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In support of his fourth defense, defendant contends that Exhibit 
B merely guarantees the performance of Exhibit A; that by the terms 
of Exhibit A the $3,500 was to be paid out of the first clean-up; and 
that there is no liability under Exhibit B for the reason that no clean-up 
has ever been made. Exhibit B will not bear this construction. It 
is an absolute promise to pay the $3,500 and interest, if it is not paid 
within one year by the obligors on Exhibit A. 

Defendant’s first defense was not stricken, and if established will 
relieve defendant from liability. The matters stricken set forth no facts 
constituting either a defense or a cause of action, and the order was 
correct. 

Affirmed. 


MAKER OF NOTE GIVEN FOR ACCOMMODA- 
TION OF BANK OFFICIAL HELD 
LIABLE THEREON 


Federal Reserve Bank of Richmond v. Crothers, U. S. Circuit Court of 
Appeals, 289 Fed. Rep. 777 


A bank held a number of bonds of an electric light plant owned by 
the bank’s president. The bank examiner objected to these bonds as 
a loan too large for the size of the bank. The president then requested 
the defendant to give a note to be used in taking up some of the 
bonds. Accordingly, the defendant gave his note for $6,000 at 30 
days, payable to the bank, to be used for that purpose. The note was 
rediscounted at the Baltimore branch of the Federal Reserve Bank of 
Richmond. Thereafter the payee bank failed and the Federal Re- 
serve Bank brought an action on the note against the defendant. 

It was held that the defendant was liable on the note, as it had 
been given for the accommodation of the president of the bank, not 
for the purpose of deceiving the bank examiner, but with the inten- 
tion that it should be a real asset of the bank until the president 
should be able to take it up. A judgment for the defendant was, 
therefore, reversed. 


Action by the Federal Reserve Bank of Richmond against Omar D. 
Crothers. Judgment for defendant, and plaintiff brings error. Re- 
versed. 

W. Thomas Kemp, of Baltimore, Md. (Keech, Deming, Kemp & Car- 
man, of Baltimore, Md., on the brief), for plaintiff in error. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 35. 
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Walter L. Clark, of Baltimore, Md. (Isaac Lobe Straus and Sooner, 
Bowie & Clark, all of Baltimore, Md., on the brief), for defendant in 
error. 


WOODS, C. J.—In this action on a promissory note for $6,000, given 
by the defendant to the Second National Bank of Elkton, Md., and redis- 
counted by the Baltimore branch of the Federal Reserve Bank of Rich- 
mond, the District Court directed a verdict for the, defendant for failure 
of consideration, on the authority of Rankin v. City National Bank, 208 
U. 8. 541, 28 Sup. Ct. 346, 52 L. Ed. 610. 

In 1921 Second National Bank of Elkton, Md., was in good eredit 
and high repute; its apparent capital, surplus and undivided profits 
aggregating $71,000. William T. Warburton, its president, had a high 
reputation in the community for honesty and business capacity. He was 
the largest stockholder and in absolute control of the bank. In April, 
1921, Johnson, the cashier, became alarmed by information imparted to 
him by other officials that the bank was carrying as assets a number of 
forged notes. On his insistence Warburton withdrew notes questicned 
by Johnson as forged to the amount of $141,450, and substituted for 
them $125,000 bonds of Gilpin Falls electric light plant, owned by War- 
burton, paying the difference in eash. As required by law, the bank ex- 
aminer objected to the excess of investment in the bonds. In October, 
1921, Warburton appealed to J. W. McAllister to aid him in meeting the 
objection to the amount of the electric light plant bonds by giving his 
note for $6,000, payable to the bank at 30 days, to take the place of an 
equivalent amount of bonds. McAllister gave the note, taking as his 
protection the personal note of Warburton to him, on the assurance that 
the electric light plant had been sold and all of the bonds would be taken 
up in a few days. 

Warburton, having failed to sell the electric light plant, did not pay 
into the bank the money to take up the McAllister note on November 13, 
1921, the date of its maturity. On November 17 he asked McAllister to 
let the note stand for 10 days longer, giving as a reason that the arrange- 
ment by which he would get the money for the bonds could not go 
through before the expiration of that time. McAllister agreed, and at 
the end of 10 days the McAllister note to the bank and Warburton’s note 
to McAllister were surrendered. Warburton had not sold the electric 
light plant, but was able to take the McAllister note out of the bank by 
obtaining from defendant, Crothers, a note for $6,000 on the same repre- 
sentation that he had made to McAllister. 

The details of this transaction are given by Crothers. On November 
29, 1921, Warburton sought a private interview with him and told him 
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he was expecting the bank examiner, who had objected to $125,000 of 
bonds of the Gilpin Falls electric light plant owned by the bank as a loan 
too large for the size of the bank. Warburton asked Crothers for his note 
for $6,000 at 30 days payable to the bank, to be used to take up some of 
the bonds to satisfy the examiner. Crothers gave the note for that pur- 
pose, and at the same time gave his check on the bank, payable to the 
order of the bank, et the request of Warburton, for $6,000, on Warbur- 
ton’s statement that i#might be necessary to use the check to pay off some 
of the bonds. 

Warburton had the proceeds of the note, $6,000, credited to Crothers 
on the books of the bank, and on the same day charged against the ac- 
count the check, which he used for the retirement of the McAllister note 
for the same amount. At the maturity of Crothers’ note, Warburton 
returned the note to him at his request. The check, having been used to 
take up the McAllister note, was not returned to Crothers. 

On January 14, 1922, two weeks after the return of the first note, 
Crothers gave the note now in suit for the same amount and the same 
purpose, namely, to take the place of an equivalent of electric light 
plant bonds for the satisfaction of the bank examiner. The note was re- 
discounted at the Baltimore branch of the Federal Reserve Bank. After 
the failure of the Second National Bank of Elkton, and after the com- 
mencement of this action, its receiver took up the note. : 

Evidently Crothers gave the note for the accommodation of Warbur- 
ton, not of the bank. He had no interest, as a stockholder or otherwise, in 
the bank, and no reason to be concerned about its affairs. Warburton 
appealed to him as a distressed bank official for aid in averting the conse- 
quences of the flagrant violation of his trust in investing $125,000— 
$54,000 more than the bank’s entire capital, surplus and profits—in his 
own business. There is nothing to indicate that Crothers intended to de- 
ceive the bank examiner. On the contrary, he seems to have given the 
note in good faith, intending that it should be a real asset of the bank 
until Warburton should be able to take it up by the sale of the electric 
light plant bonds or otherwise. The facts that the note was placed in the 
bank as an asset, rediscounted by the Federal Reserve Bank, and in all 
respects appeared as an asset of the bank, evidence that it was counted 
as an asset in accordance with the intention of the parties. 

The argument is pressed that Crothers gave the note on the express 
understanding that it should be used to take the place of $6,000 of the 
electric light plant bonds, and that it was actually used in payment or 
substitution of the McAllister note, and that this was a misappropriation 
of the note by the bank which saved Crothers from liability. We think 
the distinction unsound. When Crothers, for Warburton’s personal 
relief, intrusted to him his note, to be placed in the bank and counted by 
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the bank examiner and the bank itself as an asset, he made Warburton his 
own agent for that purpose; and, the note having served the purpose for 
which it was intended, Crothers cannot put upon the bank the duty of 
seeing that Warburton used it for his relief in the precise manner he had 
agreed. Collateral promises made by Warburton as an inducement to 
the accommodation to him were his personal promises, in no wise bind- 
ing on the bank. Public policy requires that the maker be estopped from 
denying his liability under such circumstances. State ex rel. Lattamer 
v. Hills, 94 Ohio St. 171, 113 N. E. 1045, L. R. A. 1917B, 684, and note, 
688; State Bank v. Kirk, 216 Pa. 452, 65 Atl. 932; Skordal v. Stanton, 89 
Minn. 511, 95 N. W. 449; Hurd v. Kelly, 78 N. Y. 588, 34 Am. Rep. 
567; Skagit State*Bank v. Moody, 86 Wash. 286, 150 Pac. 425, L. R. A. 
1916A, 1215, and note, 1218; Kennedy v. Young, 136 La. 674, 67 South. 
547, L. R. A. 1915D, 935, and note; Lyons v. Benney, 230 Pa. 117, 79 Atl. 
250, 34 L. R. A. (N. 8.) 105 and note; New England Fire Ins. Co. v. 
Haynes, 71 Vt. 306, 45 Atl. 221, 76 Am. St. Rep. 772; Arthur v. Brown, 
918. C. 316, 74 8. E. 652. 

It is argued that this view of the law cannot be reconciled with the 
reasoning and conclusion of the court in Rankin v. City National Bank, 
208 U.S. 541, 28 Sup. Ct. 346, 52 L. Ed. 610, where the facts were similar 
and the transaction was held not binding. But we think there is a dis- 
tinction. The court says as to the transaction there under review: 


‘As between the banks no one got any money, and the only benefit of 
the loan in fact or contemplation was a swindle upon the bank examiner.”’ 


Since Warburton and Crothers bona fide intended and agreed that 
the note should stand as a real asset to be taken into account by the bank 
examiner until Warburton could take it up from the sale of the electric 
light plant, there was no fraud; the representative of the bank is merely 
enforcing according to its terms the obligation of Crothers, which he is 
estopped from denying. To such a case Rankin v. City National Bank 
does not apply. 

Again, there the court held that the Guthrie Bank itself was a party 
to the fraud perpetrated for its own benefit, and therefore could not re- 
cover a fictitious credit entered in its favor by the City National Bank. 
Here as we have seen, the note was made, not for the relief of the bank 
or on its behalf but for the accommodation of Warburton, to relieve him 
in part of the consequences of his breach of trust as president of the bank. 

The court should have instructed the jury to find for the plaintiff. 

Reversed. 
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CERTIFICATE OF DEPOSIT OF MEXICAN 
MONEY CAN BE REDEEMED IN 
MEXICAN BILLS 


Barreda v. Milmo National Bank, Commission of Appeals of Texas, 252 
S. W. Rep. 1038 


The plaintiff brought an action against the Milmo National Bank 
of Laredo, Texas, to recover upon a certificate of deposit which stated 
that the plaintiff had deposited in the bank on March 7, 1911, sixteen 
thousand Mexican dollars payable to her order in current funds six 
months after date. 

The bank kept two classes of banking and deposit accounts on 
their books, one for the deposit and loan of American money, and 
one for Mexican money. When a deposit was made in American 
money it was entered in the American deposit account, and when 
made in Mexican money it was entered in the Mexican account. Of 
this custom the plaintiff had knowledge. She contended, nevertheless, 
that she was entitled to payment in American money at the rate of 
one dollar for every two of Mexican money, or to payment in Mexi- 
can silver. 

The court held that the only liability on the part of the bank was 
to pay the plaintiff in Mexican bank bills. The court so held because 
the evidence showed that the plaintiff knew of the bank’s custom with 
regard to the handling of deposits of Mexican money, that she ac- 
cepted the certificate of deposit payable in Mexican money, and that 
for several years she had accepted Mexican money in payments made 
her by the bank. 


Action by Porfiria G. de Barreda against Milmo National Bank. 
Judgment for defendant was affirmed by the Court of Civil Appeals 
(241 S. W. 743), and plaintiff brings error. Affirmed. 

Ball & Seeligson and C. W. Trueheart, all of San Antonio, and N. A. 
Rector, of Austin, for plaintiff in error. 

J. D. Dodson, of San Antonio, for defendant in error. 


RANDOLPH, J.—This suit was instituted by plaintiff in error to 
recover of, defendant in error upon a certificate of deposit, which certifi- 
cate is in words as follows: 


**Daniel Milmo, President. Miles T. Gogley, Vice-President. John 
W. Mussett, Cashier. The Milmo National Bank of Laredo. No. 2516. 
Mexican $16,000.00. Laredo, Texas, March 7, 1911. Porfiria G. de Bar- 
reda has deposited in this bank sixteen thousand and no/100 Mexican 








NOTE—for similar decisions see Banking Law Journal Digest (Second 
Edition) §§$ 167-188. 
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dollars payable to the order of herself in current funds six months after 
date on the return of this certificate properly indorsed, with interest at 
the rate of five per cent. per annum if left six months or longer. [Perfo- 
rated : $16,000.00.] Albert Martin, A. Cashier.’’ 


The word ‘‘Mexican,’’ where it appears on the certificate, is stamped 
in red ink. 

From a judgment adverse to her in the trial court, defendant ap- 
pealed to the Court of Civil Appeals, and the trial court’s judgment was 
there affirmed. 2418. W. 743. 

The certificate herein sued on is a renewal of several other certificates. 
The original deposit was made by Abran de la Garza, and the plaintiff 
testified that she inherited it from her aunt, Mrs. de la Garza, in 1907, as 
a Mexican deposit. The amount of the certificate in 1907, when she in- 
herited it, was $22,000. The plaintiff is somewhat confused in her testi- 
mony as to how the certificate came to be reduced to the amount of the 
certificate sued on, but there can be no question but what she did receive 
a part of the principal of the original certificate, as we find in the state- 
ment of facts one canceled certificate payable to her order for $22,000, 
dated December 29, 1908, and another for $17,000, payable to her order, 
dated January 5, 1910, marked ‘‘Paid,’’ of which the certificate sued on 
was evidently a renewal. The cashier of the bank, who issued the cer- 
tificate sued on, testified that the first certificate issued to the plaintiff 
was dated December 29, 1908, and was for $22,000, and that this was sub- 
sequently reduced to $17,000 on January 5, 1910, and on March 7, 1911, 
was again reduced to the sum of $16,000. 

The banks at Laredo, the defendant bank being among the number, 
were accommodating themselves to border conditions, and kept two 
classes of banking and deposit accounts on their books; one being for the 
deposit and loan of American money and one to handle Mexican money. 
When a deposit was made of American money it was entered in the Amer- 
ican deposit account, and when made in Mexican money it was entered in 
the Mexican account. All of the evidence and the canceled certificates 
(both being in the words of the certificate sued on) show that the original 
deposit was in Mexican money, and that it was deposited in the Mexican 
account. However, while it cannot be successfully controverted that the 
original deposit was of Mexican money, certainly the plaintiff’s repeated 
acceptance of certificates of deposit for’ Mexican money, and her knowl- 
edge of the system and custom of the bank in running the two classes 
of accounts, deprive her of the right to claim a deposit payable as of the 
date of her last certificate in American money at the rate of one American 
dollar for two Mexican dollars, or in Mexican silver. She not only knew 
of the double system of accounts run by the bank, carrying herself both 
an American and Mexican account, but she acquiesced in her deposit by 
placing it on the Mexican account, and by accepting the certificate sued 
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on, and by accepting a part of the principal of the deposit, and probably 
all of the interest, in Mexican bank bills. It is true she claims that prior 
to 1914 she either got Mexican bank bills or Mexican silver dollars as she 
made requests for them, but the whole of her testimony and the testimony 
of the other witnesses establish beyond a doubt in our minds the conclu- 
sion reached by the Court of Civil Appeals that she received same in 
Mexican bank bills. 

We do not think it necessary to pass upon the question as to whether 
or not the contention of defendant that the money, being in foreign cur- 
rency, was purchased by it as a commodity, but only pass on and decide 
the case as being controlled by the contract under the known custom and 
usages of the defendant bank and other banks of Laredo. 

The Mexican business of the defendant was conducted as though it 
were a bank doing business across the river in the territory of the repub- 
lic of Mexico. This course of business was born of the necessity of the 
times and of their location. Anyone in the least degree familiar with the 
trend of events in the last 20 or 30 years knows that our state has been 
flooded along the border with refugees from Mexico, driven out by hostile 
political environments. These people fleeing from their enemies brought 
with them, not only such personal property as they could transport but 
such money of their country as they were possessed of. When they 
crossed the river they naturally turned to the American banks for the 
deposit of such funds. Under these conditions it was not only reasonable, 
but it became absolutely necessary, for the banks on this side of the Rio 
Grande river to provide a method of protecting their business. It ap- 
pears to us that they adopted a reasonable method of so protecting them- 
selves and at the same time providing a place of deposit for the Mexican 
funds of their customers. 

As stated, Mrs. Barreda knew of this custom. She accepted the cer- 
tificate of deposit payable in Mexican money ; she accepted Mexican bank 

_bills in the payment of that part of the principal paid her and in pay- 
ment of interest on her various certificates for quite a number of years. 
We cannot conceive, therefore, that there was ever any liability on the 
part of defendant bank to pay her in American money at the rate of one 
dollar for every two of Mexican money, or that the contract of deposit 
was to be met by the payment of Mexican silver, and we think that the 
evidence clearly upholds the Court of Civil Appeals in their holding that 
she was to be paid in Mexican bank bills, as was customary at that time 
and since. 

The limitation in the certificate placed upon ‘‘current funds’’ by the 
word ‘‘Mexican’’ does not make it the equivalent of Mexican silver or 
American money, but this limitation is to be construed in connection with 
the usage and custom of the bank, and certainly, where the party is 
shown to have known and acquiesced in such usage and custom and has 
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contracted with such knowledge, the judgment arrived at is to be con- 
trolled by such contract in the light of and under such usage and customs. 

In the case of Fleming v. Nall, Administrator, 1 Tex. 249, the Su- 
preme Court holds the rule to be: 


‘*A contract, in 1840, for the payment of $1,000 in the promissory 
notes of Texas, was equivalent to one hundred and fifty or two hundred 
dollars in specie. Is the construction, which would impose on the de- 
faulting obligor the payment of $1,000 in specie, justifiable by any sound 
rule of interpretation or principle of law? Such an exposition of the 
contract could not be given; so heavy a penalty could not be inflicted 
without incurring the reproach of one of the most eminent of judges, that 
for ‘courts of justice to determine words against the intention of the 
parties, and against the generally received sense and acceptation of the 
words themselves, is laying a snare to entrap mankind.’ Cowper, 720. 

‘*A contract, for the payment of a sum in bank notes, or other paper 
currency may or may not be, equivalent to that sum in specie. The ex- 
tent of the obligation depends on the meaning which usage affixes to the 
terms, at the time the contract was made or is expounded. 

‘‘Usage gives force and effect to language; and as terms are gener- 
ally understood in the ordinary transactions of life, so should they be 
construed by course of justice.”’ 


In the case of Smith v. Smith (Tex. Civ. App.), 234 8. W. 420, in 
which case the Supreme Court dismissed an application for writ of error 
(240 S. W. xxi) because of lack of jurisdiction, Justice Hamilton lays 


down the rule which we here approve: 


‘‘The rule is generally recognized that a valid usage or custom con- 
cerning the subject-matter of a contract, knowledge of which may be 
charged to the parties, is incorporated into the contract by implication. 
In the absence of a meaning written into the contract different from that 
implied by custom, the proof of such custom or usage is permitted to in- 
terpret the contract ; not to vary its terms, but to express their meaning. 
Walker Grain Co. v. Denison Mill & Grain Co., 178 S. W. 555; Schaub v. 
Brewing Co., 80 Texas 634, 16 S. W. 429; Yoakum v. Gossett, 200 S. W. 
582; Consolidated Kansas City Smelting Co. v. Gonzales, 50 Tex. Civ. 
App. 79, 109 8. W. 946; 17 C. J. 492.”’ ; 


In the cause of Fowler v. Brantly, 14 Pet. 318, 10 L. Ed. 473, it is 
held: 


‘‘The known customs of the bank, and its ordinary modes of transact- 
ing business, including the prescribed forms of notes offered for dis- 
count, were matters of proof, and entered into the contract ; and the par- 
ties to it must be understood as having governed themselves by such cus- 
toms and modes of doing business; and this, whether they had actual 
knowledge of them or not; and it was especially the duty of all those 
dealing for the paper in question to ascertain them, if unknown. Such 
is the established doctrine of this court, as laid down in Renner v. Bank 
of Columbia, 9 Wheat. 581. Mills v. Bank of the United States, 11 Wheat. 
431, and Bank of Washington v. Triplett, 1 Peters 32, 33.’’ 
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We cannot adopt this last-quoted decision in the exact language, be- 
cause we believe that the parties must have had actual knowledge of such 
usage and custom, or to have been in a position where presumption of 
knowledge would be charged against them. 

The general rule in the case of contract is that the custom and usage 
must be so general that both are presumed to be aware of them, or that 
they have actual knowledge of them, to be charged with having con- 
tracted with reference to such usage and custom. 27 R. C. L. §§ 9 and 10. 

In this case the evidence clearly discloses that Mrs. Barreda was in 
possession of such facts as to the transaction of the banking business and 
its usage and customs as to have contracted with reference to such 
customs. 

We therefore recommend to the Supreme Court that the judgment 
of the Court of Civil Appeals be affirmed. 


CURETON, C. J.—The judgment recommended in the report of the 
Commission of Appeals is adopted, and will be entered as the judgment 
of the Supreme Court. 


DISHONOR OF DRAFT UNDER LETTER OF 
CREDIT 


Banco Nacional Ultramarino v. First National Bank of Boston, U. S. 
District Court, 289 Fed. Rep. 169 


A Boston bank issued a letter of credit authorizing the drawing of 
drafts at fifteen days’ sight against shipments of 100 tons of Brazil 
white crystal sugar to be shipped from Rio de Janeiro to New York. 
The letter provided that bills of lading for the shipments, made to the 
order of the bank, together with the invoices, were to accompany the 
drafts. On the day on which the letter was mailed a cable was sent to 
a South American bank containing a summary of the terms of the 
letter of credit, but omitting the port of shipment. 

After the arrival of the cable, but before the arrival of the letter, 
the plaintiff bank discounted a draft on the Boston bank, and sent the 
draft without any documents to its New York branch. The draft, to- 
gether with the proper documents, was thereafter sent to the plain- 
tiff’s Boston agents for collection. When the draft and documents 
were presented at the Boston bank, acceptance was refused on the 
ground that shipment was made from Bahia instead of Rio de Janeiro, 
and that the invoice did not call for Brazil white crystal sugar. Pay- 
ment was later refused for the same reasons. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 489. 
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It was held that the Boston bank was not obliged to accept and pay 
the draft, although the cable, on the faith of which the draft was dis- 
counted by the plaintiff, was construed by the court as an offer to ac- 
cept drafts drawn against shipments of the sugar. The reason for the 
decision was that the letter of credit required the presentation of 
shipping documents with the draft, and the invoice presented did not 
show that the shipment of ‘‘ Brazil white erystal sugar’’ was actually 
made. 

It was also held that the plaintiff bank, which discounted the araft 
without seeing the shipping documents was in no better position than 
the drawer, and was, therefore, bound by the failure of the shipper 
to ship from the proper port, even though the port of shipment was 

_not named in the cable. Accordingly, judgment was rendered for the 
defendant. 


At Law. Action by the Banco Nacional Ultramarino against the 
First National Bank of Boston. Judgment rendered for defendant. 

Thomas C. Bachelder, of Boston, Mass., for plaintiff. 

Blodget, Jones, Burnham & Bingham, and Norman W. Bingham, Jr., 
all of Boston, Mass., for defendant. 


PETERS, D. J.—This is a suit on a bill of exchange drawn by 
Magalhaes & Co., of Rio de Janeiro, Brazil, on the First National Bank 
of Boston, in favor of the plaintiff, for $43,674.54, dated July 28, 1920, 
at 15 days’ sight, protested for non-acceptance on August 30th, and for 
non-payment on September 30th. 

There are two counts in the writ. The first declares on the draft as an 
accepted draft by virtue of a promise to accept; the second, on the prom- 
ise itself. The facts from which the plaintiff claims to recover for a 
breach of contract on the part of the defendant are substantially as 
follows: 

On May 11, 1920, the Holbrook Grocery Co. of Keene, N. H., made a 
contract with Magalhaes & Co. for the purchase of some 300 tons of 
Brazil white crystal sugar, to be shipped from Rio to New York, about 
100 tons in July and the balance a little later. The costs and freight to 
New York were to be paid by Magalhaes & Co., the sellers; insurance to 
be effected by Holbrook Grocery Co., the buyers, who agreed to take out 
a banker’s letter of credit in favor of the sellers, covering the shipments, 
under which drafts were to be drawn at 15 days’ sight, with complete 
shipping documents attached. 

On June 29, 1920, the defendant bank, at the request of the buyer, 
mailed to the British Bank of South America, at Rio de Janeiro, the 
following letter of credit: 


**No. 8451. Letter of Credit Not Exceeding $45,000.00. Details of 
this credit were cabled to the British Bank of South America, Limited, 
Rio de Janeiro, Brazil. 
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‘‘The First National Bank of Boston. 

‘‘Boston, Mass., U.S. A., June 29, 1920. 

‘*Messrs. Magalhaes e Company, Rio de Janeiro, Brazil—Dear Sir: 
We hereby authorize you to draw on the First National Bank of Boston, 
Massachusetts, at fifteen days’ sight for any sum or sums not exceeding 
in total forty-five thousand dollars, for account of the Holbrook Grocery 
Co., for invoice cost of about 100 tons Brazil white crystal sugar @ 19}c. 
per pound e. & f. New York, freight insurance here, including war risk, 
to be shipped from Rio de Janeiro, Brazil, to New York. Bills of lading 
for such shipments must be made to the order of the First National Bank 
of Boston, Boston, Massachusetts, and together with the invoices must 
accompany the drafts. 

‘A duplicate of such invoices with consular certificate attached, to- 
gether with one copy of bills of lading and insurance certificates where 
required, must be sent by the bank or bankers negotiating drafts direct 
to Mr. E. H. Leland, Room 1800, 14 Wall street, New York City, by first 
mail, attaching to the draft a statement that such documents have been so 
forwarded. 

‘*Bills of lading must be dated on or before September 15, 1920, and 
drafts must be drawn on or before September 15, 1920, and each and 
every draft under this credit must bear upon its face the clause ‘Drawn 
under credit No. 8451, dated Juné 29, 1920, of the First National Bank 
of Boston, Boston, Mass.’ 

‘‘The amount of each and every draft negotiated and date of negotia- 
tion must be indorsed hereon. 

‘We hereby agree with the drawers, indorsers and bona fide holders 
of bills drawn and negotiated in compliance with the terms of this credit 


that said bills will be duly honored on presentation at our counter in 
Boston. Yours very truly, 
‘The First National Bank of Boston, 
‘* (Signed ] C. C. MeCauley, Asst. Mgr. For. Dept. 
** [Signed | Charles E. Spencer, Jr., Vice-President.’’ 


On the same day, prior to the mailing of the letter of credit, the de- 
fendant bank cabled to the British Bank of South America, as follows: 


**June 20th, 1920. 

‘*To the British Bank of South America, Rio de Janeiro, Brazil: 

**Open credit $45,000 favor Magalhaes e Company account Holbrook 
Grocery Co. drafts 15 days’ sight drawn on us shipment about 100 tons 
Brazil white erystal sugar at 194 cents per pound ec. & f. New York Insur- 
ance here war risk included bladings to our order one set documents to 
E. H. Leland 14 Wall street New York expires September 15 Number of 
credit 8451 notify beneficiary.”’ 


On July 8th the British Bank of South America wrote Magalhaes & 
Co., at Rio, advising them of the receipt of the cable message and in- 
closing a copy. 

On July 30th the British Bank of South America, having received the 
letter of credit of June 29th, from the defendant bank, mailed it to 
Magalhaes & Co., at Rio. 
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Meanwhile, on July 28, after the cablegram had been received, but 
before the letter of credit had arrived, Magalhaes & Co. drew on the de- 
fendant bank by the draft in question, discounted it with the plaintiff 
bank, and received credit for the proceeds, being a regular customer of 
that bank. No documents accompanied this draft which was sent by the 
plaintiff by mail to its agents or branch in New York. 

On July 29th Magalhaes & Co. shipped from Bahia about 100 tons of 
sugar consigned to the defendant at New York. Certain shipping and 
other documents were prepared on account of this shipment and mailed 
by the plaintiffs’ agents or branch at Bahia to the plaintiffs’ branch in 
New York, where they were received on August 28th and forwarded to 
the National Shawmut Bank of Boston, to which bank, also, had been 
forwarded just previously the draft itself. Thereupon the Shawmut 
Bank, on August 30th, presented to the defendant bank for acceptance 
the draft in question, accompanied by the following supporting docu- 
ments: 

(1) A negotiable bill of lading, with the usual conditions, showing 
shipment at Bahia for New York, to the order of the First National Bank 
of Boston, of 1,693 bags of sugar, with no other description, except that 
in a descriptive indorsement the same bags appear to be market ‘‘G’’ and 
to weigh 101,580 ks. 

(2) A consular invoice showing sale by Magalhaes & Co. to Hol- 
brook Grocery Co., to be shipped from Bahia to New York, consigned to 
First National Bank of Boston, ‘‘1,693 bags sugar, 101,580 ks.,’? marked 
**G.’’ **Price per unit. 22.44.’’ Total, with charges, $43,674.34. 

(3) A commercial invoice, showing similar sale, with description as 
follows : 


“Mark ‘G’—1,693 bags with 101,580 kilos sugar crystal equal to 223,- 
972 lbs. Price per pound, $19.50. $43,674.54.”’ 


(4) A certificate, called ‘‘certificate of quality,’’ from the office of 
the Ministry of Agriculture, Industry and Commerce, at Bahia, refer- 
ring to this shipment of sugar, and describing it as erystal sugar of supe- 
rior quality ; date of certificate, July 27, 1920. 

(5) A paper, apparently from the office of the inspector of munici- 
pal hygiene, the translation of which is as follows: 


‘Inspection of Municipal Hygiene. 
‘‘Department of Chemical Analysis and Bacteriology. 
‘‘Number of Entry, 24432 
Analysis 
Saccharose for polarisation 
Impurities 
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‘‘Kind of sample: White crystal sugar, lot of 1,693 bags from 
Factory S. Lourenco, with the mark G; shipped by firm Magalhaes & 
Co. for New York by English Steamer Virgil. 

‘‘The sugar is of first quality. [Signed] Signature. 

‘*Bahia, July 28,1920. 
‘‘(Signed] The Manager.’’ 


The draft itself presented for acceptance with the documents men- 
tioned was refused and protested, the entry in the notice of protest 
reading : 


‘‘Refuse. Shipment from Bahia, instead of Rio de Janeiro. Invoice 
does not call for Brazil white erystal sugar. Our customer refuses con- 
sent to our acceptance.’’ 


On September 30 the draft was presented for payment, accompanied 
by the same papers with the addition of a memorandum by a warehouse 
administrator to the effect that from his books it appeared that 1,693 
bags of superior crystal sugar, marked ‘‘G,’’ went forward in the steamer 
Virgil bound for New York. 

Payment was refused, and the draft protested for nonpayment, the 
reason as given in the notice of protest being, ‘‘Same reason existing for 
nonpayment as for nonacceptance.’’ 

It should be mentioned that, on August 30, 1920, E. H. Leland, 14 
Wall street, New York City, agent in New York of the defendant, and 
referred to in the letter of credit received by mail a nonnegotiable copy 
of the bill of lading and a copy of the consular invoice. 

This action being for the breach of a contract, it is important at the 
outset to consider what the contract is, and with whom made. 

1. Taking these questions in inverse order, with whom was the 
contract made? 

The obligation of the defendant is contained in a cable message of 
June 29. The more full and detailed letter of credit, in common form 
and sent by mail, did not reach the beneficiary until after the negotia- 
tion of the draft which was negotiated, according to the testimony of the 
plaintiff’s submanager, wholly on the strength of the cablegram and 
information received from its branch at Bahia that the shipping docu- 
ments were in order. The only function of the letter of credit as a 
piece of evidence, as I view it, is to throw light on any obscurity in the 
cablegram as to the intent of the sender. 

The defendant suggests, and asks for a ruling, that the cablegram 
was a request to the British Bank of South America to open a credit, 
and was not a letter of credit, that the plaintiff could act upon. 

The ordinary commercial letter of credit contains an authority to 
draw, given the beneficiary, and a promise to honor the draft given 
either generally to bona fide holders or to some particular person. If 
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the letter shows that it was written for the purpose of being shown in 
order to obtain credit, and the purchaser is within the terms of the 
letter, it amounts to an offer that, if he purchases the draft, it will be 
honored. That offer or promise becomes a contract when the draft is 
negotiated. 

If the letter designates a particular person to whom the promise 
is made, it has been held that no other can take advantage of it, on 
the principle that a person has the right to select his own promisee. 

This was the principle followed in Bank of Buchanan County v. 
Continental National Bank (C. C. A.) 277 Fed. 385, relied upon by the 
defendant, where a guaranty that a draft would be paid was addressed 
to a particular bank. 

The reasoning of that and similar cases is that the intent of the guar- 
antor to confine his promise to the person addressed is inferred from 
the fact of the address, and sometimes from other circumstances sup- 
posed to throw light upon the intent. In the last-mentioned case it is 
said: 

‘It is to be observed that in most of the cases cited the intention of 
the guarantor to confine his engagement to the person named is shown, 
not only by the formal address or superscription at the beginning of the 
writing, but is also shown by the use of some pronoun in the body of the 
guaranty, in phrases such as ‘if you will furnish,’ or ‘which you may 
supply.’ ”’ 


In the instant case there is no occasion to grope around to ascertain 
the intent of the issuing bank. Its written letter of credit and cabled 
authority relate to the same transaction, and were written and sent the 
same day to the same person. The letter was full and explicit, and was 
an offer or promise to any bona fide holder of the draft. The cable 
message was an abridgment in terse language. Without the letter it 
might be reasonably argued that the intent of the sender of the cable 
message was to confine the offer to the addressee; but with the letter it 
is clear that any bona fide holder was intended, as is customary in such 
transactions. 

The plaintiff has a right to rely upon the cablegram, if he brings 
himself within its terms. 

2. What was the promise made by the defendant, which ripened into 
a contract when accepted according to its terms? 

The cable message, freed from its abbreviations and interpreted in 
the light of the custom of merchants, may be fairly described as an offer 
to honor a draft of not exceeding $45,000 drawn on 15 days’ sight 
against a shipment of about 100 tons of Brazil white crystal sugar at 
193 cents per pound, costs and freight paid to New York, shipping 
documents to accompany draft, with duplicate set to be sent to Leland 
in New York. Shipping documents in such a ease according to the 
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custom of merchants include a negotiable bill of lading, a consular 
invoice, and usually a commercial invoice. These documents are com- 
monly in triplicate, sometimes in duplicate. In this case they would be 
at least in duplicate, as one set was to be sent to Leland in New York. 
The cable letter of credit amounted to an offer to purchase such docu- 
ments. 

The documents, or some one or more of them, should, in this case, 
eall for shipment of ‘‘Brazil white crystal sugar,’’ with other details 
as to price, quantity, etc., mentioned. As no mention was made in the 
eablegram of shipment from Rio, I doubt if defendant could complain 
that it was shipped from Bahia, nothing else appearing. 

The shipping documents described above in no ease specify ‘‘Brazil 
white crystal sugar,’’ so they were not the documents the defendant had 
offered to purchase, and the plaintiff cannot complain that the draft 
was not honored. 

The defendant says that other documents accompanied the draft, 
which do show that shipment of ‘‘Brazil white crystal sugar’’ was in 
fact made. : 

It is immaterial what was actually shipped. On the part of the bank 
this was a contract calling for documents, not sugar. It was a contract 
for the usual documents—bill of lading and invoices. The defendant was 
not bound to take any notice of other papers that might be presented. 
A dozen affidavits might be presented, signed either by officials or private 
persons, to the effect that the sugar had been shipped according to the 
contract between the parties. The defendant would not be bound to 
notice them. Of course it might, with the consent of its customer. 
waive any of the terms of its offer. In this case it stands on its rights, 
and they are not uncertain. They are entirely independent of the 
contract between the parties for the purchase of sugar. 

In these cases of commercial documentary letters of credit it is abso- 
lutely necessary for the protection of the banking and mercantile com- 
munity that all conditions in the offer of credit be strictly complied 
with. To that effect is the weight of authority. Int. Banking Co. v. 
Irving National Bank (D. C.) 274 Fed. 122; Lamborn v. Lake Shore 
Banking Co., 196 App. Div. 504, 188 N. Y. Supp. 162. See also article 
on commercial letters of credit, Harvard Law Review, April, 1922, and 
many cases therein cited. 

The defendant bank, not having received the documents it offered in 
substance to purchase, was wholly within its rights in refusing the draft. 

When the plaintiff discounted the draft in question, no shipping 
documents accompanied it. Whatever there were at the time were in 
the plaintiff’s branch at Bahia. The plaintiff’s submanager testified 
that he had information that the documents were in order, but this 
information came to him in a letter from his branch, dated July 22. 
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The bill of lading was dated July 27, the invoices July 28, and the cer- 
tificate of the warehouse administrator shows that the sugar was taken 
out of the warehouse July 26—all subsequent to the letter of July 22. 
By that letter the plaintiff could have received no knowledge of a fact 
that did not then exist; consequently it must have taken the draft on 
the credit of the drawer, and not on the strength of the obligation of the 
drawee to accept it. It did not rely on the offer of the defendant con- 
tained in any letter of credit, but rather on the personal responsibility of 
the drawer. ‘ 

Under these circumstances the plaintiff can stand in no better posi- 
tion than the drawer, who knew that his contract called for Brazil white 
crystal sugar, to be shipped from Rio. The cablegram of credit under 
which he drew did not specify this detail of the place of shipment; but 
it was sent to Rio and delivered to a person who had contracted to ship 
from Rio, and who knew that the buyer was to insure the cargo as com- 
ing from Rio, and that the buyer was to furnish a letter of credit cover- 
ing a shipment from Rio, with a provision that the usual shipping docu- 
ments should accompany the draft. The cable was an advance advice of 
the letter of credit, with nothing showing any intention to change the 
port of shipment previously agreed upon. When the drawer read the 
message, in the light of his knowledge of the situation it must have 
meant to him, as the letter of credit, subsequently arriving, unquestion- 
ably meant, that the shipping documents should specify Brazil white 
erystal sugar from Rio. The drawer received no authority to draw under 
any other circumstances. If he drew on the chanve that the documents 
showing shipment from Bahia would be accepted as a good compliance 
with the terms of the credit, he would have to accept the result, and 
so must the plaintiff who stands in his shoes. Murdock v. Mills, 11 Mete. 
(Mass.), 5, 18. 

One condition specified in the cablegram authorizing the draft was 
that one set of shipping dcouments should be sent to one Leland in New 
York. That condition was not complied with. It is not mentioned as a 
reason for non-acceptance of the draft in the notice of protest, but it was 
not known to the defendant at the date of presentation for acceptance 
that Leland had only received certain copies, and therefore there was no 
waiver by the defendant. Bates v. Cashman, 230 Mass. 167, 119 
N. E. 663. 

The presentation for payment a month later was of no avail, as the 
credit specified a draft payable at 15 days’ sight. 

It cannot be seriously claimed that the defendant is liable on the 
first count in the writ as an absolute acceptor because its promise to 
accept was from no point of view unconditional. Germania National 
Bank v. Taaks, 101 N. Y. 442, 5 N. E. 76. 

It follows that judgment must be rendered for the defendant. 
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PERSON APPEARING AS STOCKHOLDER ON 
BOOKS OF BANK HELD LIABLE FOR 
ASSESSMENT 










Logan v. Chrissengen, Comptroller of Currency, U. S. District Court, 
290 Fed. Rep. 415 












On January 14, 1920, one Wildhaber, the owner of 129 shares of 
the capital stock of the First National Bank of Vale, Ore., transferred 
the shares to the plaintiff, Logan. Thereupon new certificates of 
stock were issued by the bank to Logan, who receipted for them. It 
was agreed between the parties that if Logan should be unable to dis- 
pose of the stock within six months the prior owner would take it 
4 back. Logan signed a blank transfer, with a power of attorney, on 
” the back of each certificate. The certificates were later turned over to 
Wildhaber, who pledged them with another bank to secure a loan to 
him. 
s Upon the failure of the First National Bank more than six months 
after the transfer to Logan, Logan brought an action to enjoin the re- 
ceiver of the bank from enforcing personal liability on the stock held 
by him. The receiver counterclaimed for the amount of an assess- 
ment on Logan’s stock. 

The court held that the presence of a stockholder’s name on the 
stock register of a bank gives rise to a presumption of legal liability 
on his part, which presumption, however, may be rebutted by the 
fact of a bona fide sale of the stock, where it appears that the vendor 
has performed every duty which the law imposes upon him to secure 
a transfer on the register of the bank. 

The court further held that since Logan had failed to do all he 
could have done to have a transfer made on the books to Wildhaber, 
Logan was liable as the owner of the stock. Therefore, judgment was 
rendered dismissing the complaint, and in favor of the receiver on 
the counterclaim. 






























In Equity. Suit by J. T. Logan against A. R. Chrissengen, Comp- 
troller of the Currency, and another. Complaint dismissed, and judg- 

H! ment rendered for defendants under the counterclaim. 

George W. Hayes, of Vale, Ore., and J. W. MeCuloch, of Ontario, Ore.. 

for plaintiff. 

C. M. Crandall, of Vale, Ore., for defendants. 











WOLVERTON, D. J.—On March 29, 1922, plaintiff filed his bill of 
complaint against defendants named, to enjoin defendant Moe, as re- 
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ceiver, from enforcing personal liability on capital stock, which it is 
alleged he held, of the First National Bank of Vale, Ore. The stock con- 
cerned consists of certificates Nos. 156 and 157, of 50 shares each, and 
158, of 29 shares, which, at the time of failure of the bank and appoint- 
ment of the receiver, were standing on the books of the bank in the name 
of plaintiff. It is alleged, in effect, that plaintiff was not at the time the 
owner of the stock, but that one Wildhaber was; that plaintiff held the 
stock under contract of purchase, and that, although the certificates of 
stock were duly delivered to Wildhaber, with transfer and power of at- 
torney indorsed thereon, he failed and neglected to have such transfer 
made on the books of the bank. 

To this complaint, the receiver made answer. Subsequently, how- 
ever, on September 20, 1922, he filed a motion to dismiss, on grounds of 
insufficiency of the complaint, that plaintiff has an adequate remedy at 
law, and that the court is without jurisdiction. The motion coming on to 
be heard, the court made and entered an order setting the cause for 
hearing, with leave to the receiver to file such other pleadings as he 
might elect, and leave to plaintiff to make such answer as he might see 
fit, to which the receiver would be entitled to reply, if desired. 

On October 28, 1922, the receiver filed an amended answer, and by 
the same pleading a cross-bill and counterclaim. The answer sets up, 
among other things, that the receiver was about to bring an action against 
the plaintiff to recover on the assessment of stock, stating the grounds 
upon which the action would have been based. The cross-bill and counter- 
claim set forth more fully the acts and transactions of the Comptroller 
and the receiver with reference to the assessment of the stock, and a 
rather more complete history of the holding of the stock in question by 
Logan, and the manner in which it was carried on the stock books of the 
bank in his name, and it is alleged that such stock sv continued to be thus 
carried until the time the bank closed its doors, and was taken over by 
the Comptroller. 

There appears to have been no answer or reply filed by the plaintiff 
to this pleading. Nevertheless the parties went to trial before the court, 
with a written waiver by counsel of trial by jury duly filed. Such is 
the state of the pleadings and proceedings under which the trial pro- 
ceeded. 

Briefly, the testimony shows that, prior to January 14, 1920, G. F. 
Wildhaber was interested in the two banks then in operation in Vale, Ore., 
namely, the United States National and the First National. The plain- 
tiff was a director and vice-president of the First National Bank. Wild- 
haber was the owner of 129 shares of its capital stock. On January 14, 
1920, Wildhaber transferred his stock to plaintiff. Thereupon the stock 
certificates were surrendered to the bank, and in lieu thereof, three cer- 
tifieates of stock, Nos. 156, 157, and 158, were issued to Logan, the first 
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two being for 50 shares each, and the last for 29 shares. Logan receipted 
to the bank for this stock. In the same transaction, Logan gave Wild- 
haber his note for $19,350, and it is said that a contract was entered into 
between them concerning the stock, which is called by Logan and by 
Albert W. Reed, who said he drew it up, an option. The contract was 
‘destroyed, and, from the testimony, it is difficult to say just what the 
mature of it was. It does appear that, if within six months Logan was 
unable to dispose of the stock, the contract was to be canceled, and the 
note and stock returned. It further appears that, as a part of the same 
transaction, Logan signed a blank transfer, with the usual power of at- 
torney, on the back of each certificate, and that the stock was left with 
Reed, the cashier of the bank, to be delivered to Wildhaber, and was put 
in an envelope where other papers belonging to Wildhaber were kept. 
Wildhaber subsequently took the stock from the bank, and pledged it, 
together with Logan’s note, with the American National Bank, at Pendle- 
ton, Ore., to secure a loan to him of $3,000. The note was subsequently 
secured from the bank by Wildhaber, and returned to Logan, with his 
duplicate of the contract. This was along in the fall of 1920. It was at 
that time that both the contract and the note were destroyed. The stock, 
however, remained pledged with the Pendleton bank. 

Logan relates that, in securing the Wildhaber stock, his object was to 
get Wildhaber out of control of the bank in which he (Logan) was in- 
terested ; that he had no means at that time with which to purchase the 
stock, but that he thought he would be able to sell it in small blocks to his 
neighbors; so, he says, ‘‘I practically bought the stock . . . with an 
option.’’ The exact nature of the option does not appear, however. At 
a meeting of the stockholders on January 11, 1921, Logan voted the 
whole of this stock, with other 10 shares, as the owner and holder thereof. 
Why he did it is immaterial. The fact is that he thus exercised owner- 
ship. The stock was listed in his name in a statement given to the county 
assessor by Reed, cashier, for assessment purposes. Logan also verified 
numerous bi-monthly reports of the bank to the Comptroller, running as 
late as June 30, 1921, in which it appears that he is the owner of 139 
shares of its stock. 

The questions presented are: First, whether the bill of complaint 
states a cause in equity, inasmuch as it is a matter of controversy whether 
plaintiff has a plain, speedy and adequate remedy at law; and, second, 
whether the defendant receiver is entitled to recover, under the tes- 
timony. 

A fair test as to whether plaintiff has an adequate remedy at law is to 
ask whether, assuming that he had first been sued to recover on the as- 
sessment, he could have interposed as his defense at law the matter upon 
which he relies as constituting his equitable action. I think it quite clear 
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that he would be entitled so to do, and thus it is obvious that he is with- 
out remedy in equity. 

As to the second question, it would seem that, under the evidence, 
plaintiff is liable upon the stock assessment. There is a presumption of 
legal liability begotten by the presence of the name of the stockholder on 
the stock register of the bank. This presumption may be rebutted, how- 
ever, by the fact of a bona fide sale of the stock, where it is made satis- 
factorily to appear that the vendor has performed every duty which the 
law imposes upon him to secure a transfer on the registry of the bank. 
Earle v. Carson, 188 U.S. 42, 44, 23 Sup. Ct. 254, 47 L. Ed. 373. Speak- 
ing to the subject generally, the court, in Whitney v. Butler, 118 U. 8. 
655, 660, 7 Sup. Ct. 61, 30 L. Ed. 266, says: 


‘‘That the creditors of a national bank are entitled to know who, as 
shareholders, have pledged their individual liability as security for its 
debts, engagements and contracts; that if a person permits his name to 
appear and remain in its outstanding certificates of stock, and on its reg- 
ister, as a shareholder, he is estopped, as between himself and the cred- 
itors of the bank, to deny that he is a shareholder; and that his individual 
liability continues until there is a transfer of the stock on the books of the 
bank, even where he has in good faith previously sold it, and delivered to 
the buyer the certificate of stock, with a power of attorney in such form 
as to enable the transfer to be made.’’ 


Again, it was held, in McDonald v. Dewey, 134 Fed. 528, 67 C. C. A. 
408 : 


‘*A stockholder in a national bank remains liable to creditors so long 
as the stock stands in his name on the books, although he may have sold 
it and delivered the certificate to the purchaser, unless he has done all 
that he can reasonably do to have the same transferred, by seeing that the 
certificate is delivered to the bank, with the proper power of attorney 
and data to enable the officers to make the transfer.’’ 


It is inferable from the testimony that Logan did not intend that 
Wildhaber should at once apply to the bank for a transfer of the stock 
to be made to him on the stock books. Logan was entitled, under the 
supposed contract, to six months in which to dispose of the stock to his 
neighbors. But after the expiration of the six months, Wildhaber had 
the stock in pledge at the Pendleton bank, and was not in a position to 
secure such transfer to be made. At any rate, it is unmistakable that 
Logan did not do all he could to have the transfer made on the books to 
Wildhaber. The real purpose of the transfer of the certificates of stock 
to Wildhaber was, no doubt, to secure the payment of Logan’s note of 
$19,350, given for the purchase by him, and it was designed that the 
stock books should show that Logan was the owner, so that he could sell 
the stock to other parties. The stock books continued to show such 
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ownership until the bank closed. On the face of the record and as a legal 
proposition, Logan is estopped to deny his liability on the assessment. 

There will be a general finding for the receiver, and judgment will 
be rendered dismissing the complaint, and in favor of the receiver and 
against plaintiff, under the counterclaim, for the amount prayed for 
therein. 


TRANSFEREE OF NEGOTIABLE INSTRUMENT 
FOR VALUE ENTITLED TO UNQUALIFIED 
INDORSEMENT 


Lawrence v. Citizens’ State Bank, Manhattan, Supreme Court of Kan- 
sas, 216 Pac. Rep. 262 


The plaintiff purchased for value two notes held by the defend- 
ant bank. The notes were placed in the bank vault and remained 
there until the plaintiff called for them several months later. About 
that time the bank passed into the hands of a receiver. The plaintiff 
then demanded that the notes be indorsed. The receiver refused to 
do more than indorse them ‘‘ without recourse.”’ 

It was held that the plaintiff, a transferee for value of the notes, 
was entitled under the Negotiable Instruments Act to an unqualified 
indorsement by the transferor, since there was no agreement between 
the parties that the indorsement should be qualified. 


Action by J. G. Lawrence against the Citizens’ State Bank, Manhat- 
tan, and another. From a judgment for plaintiff, defendants appeal. 
Affirmed. 

Springer & Gage, of Manhattan, for appellants. 

Harlan & Johnston, of Manhattan, for appellee. 


DAWSON, J.—This was an action to procure the defendant’s in- 
dorsement on certain negotiable promissory notes which the plaintiff had 
acquired from defendant bank in due course. 

The circumstances in brief were these: Plaintiff was a depositor in de- 
fendant bank. He was a friend of the bank’s president, and told the 
latter he wished to invest some of his money. The bank president said 
he would sell him some good paper that would make him a safe invest- 
ment and yield a return of 6 per cent. Plaintiff assented to this propo- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1131. 
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sition, and shortly afterwards the bank president set aside two demand 
notes for $1,005.72 and $1,066.63 from the bank’s assets to plaintiff, and 
charged plaintiff’s deposit account therefor. Two months later plain- 
tiff was advised that these notes had been set apart to him. They were 
placed in an envelope with his name thereon, and were laid away in the 
bank vault ready when plaintiff should call for them. Plaintiff did not 
actually take away the notes nor see them for several months thereafter. 
About that time, date not shown, the bank passed into the hands of a 
receiver. Plaintiff demanded that the notes be indorsed. The receiver 
declined to do more than indorse them ‘‘without recourse.’’ This action 
was begun to procure an unqualified indorsement. The cause was tried 
on the pleadings and on an agreed statement of facts, and judgment was 
entered in plaintiff’s behalf. 

The question involved is governed by the Negotiable Instruments Act, 
the pertinent section of which reads: 


**See. 56. Where the holder of an instrument payable to his order 
transfers it for value without indorsing it, the transfer vests in the 
transferee such title as the transferor had therein, and the transferee 
acquires, in addition, the right to have the indorsement of the trans- 
feror. . . ’’ Gen. Stat. 1915, § 6576. 


Does that section mean that the indorsement to which the transferee 
is entitled is only a qualified indorsement, an indorsement ‘‘without re- 
course’? We think not. The circumstances of this transfer do not ad- 
mit of an interpretation that a qualified indorsement was intended. Such 
an indorsement is not to be inferred; a restricted indorsement is neces- 
sarily the result of some express or implied understanding, and, when 
that is wanting, the right to an indorsement without any qualifications is 
the one which the statute confers on the transferee. Otherwise it was 
hardly worth while for the Legislature to say anything about it. This 
accords with the view of the Supreme Court of Oregon, which gave ex- 
tended consideration to this question in Simpson v. First Nat. Bank, 94 
Or. 147, 185 Pac. 913, one section of the syllabus reading: 


‘Section 5882, L. O. L., giving transferee the right to indorsement 
of transferor, entitles transferee to an unqualified indorsement unless 
the parties agreed that the indorsement should be qualified.’’ 


In Wade v. Guppinger, 60 Ind. 376, decided before the Uniform Ne- 
gotiable Instruments Act was in vogue, it was held that, in the absence of 
an agreement to the contrary, where one person agrees to transfer a note 
to another, the law implies that the transfer is to be made by indorse- 
ment, and the burden to show that a restricted indorsement was intended 
was on the party urging that defense. 
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There do not appear to be any other decisions on this precise point, 
although the statutory rule was referred to in Bank vy. Clark, 111 Kan. 
439, 208 Pac. 549. : 

Laches is urged against the appellee. That defense was not pleaded. 
It was not necessarily conceded by the agreed statement of facts. It 
does not appear to have been ealled to the trial court’s attention, and 
consequently should not be permitted to disturb the judgment. 

Affirmed. 





TITLE TO DEPOSIT IN JOINT ACCOUNT HELD 
NOT TO VEST IN SURVIVOR 


McDonald v. Sargent, New York Supreme Court, 201 N. Y. Supp. 129 


A depositor in a certain bank drew a check directing the bank to 
pay her total deposit and accumulations to a named payee and to 
make ‘‘joint account of the same.’’ She delivered the check to the 
payee, who presented it at the bank. The depositor’s account was 
closed and the amount thereof redeposited to her account and that of 
the payee jointly. A new passbook was issued in the name of both 
parties and delivered to the payee. Stamped on the book were the 
words, ‘‘Either or survivor may draw.”’ 

After the death of the original depositor it was held that the payee 
was not entitled to the deposit, as the check did not direct that the de- 
posit should be paid to either party or the survivor of them. The 
court held that the deposit was presumed to have been made for con- 
venience only, as it was not in the form prescribed by a statute pro- 
viding that the making of a deposit in the name of a depositor and 
another in form to be paid to either or the survivor of them shall, 
in the absence of fraud, be conclusive evidence of the intention of 
both depositors to vest title to such deposit in the survivor. 


Action by Owen McDonald, as administrator of the estate of Mary 
McDonald, deceased, against Elizabeth Sargent and another. Judgment 
for plaintiff. 

Daniel Moran, of Seneca Falls, for plaintiff. 

Hermon A. Carmer, of Seneca Falls, for defendant Sargent. 

Clarence A. MacDonald, of Seneca Falls, for defendant Seneca Falls 
Savings Bank. 


SAWYER, J.—The money involved in this controversy belonged to 
plaintiff’s intestate, Mary McDonald, and was the accumulated savings 
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of a long series of years from wages earned by her as a domestic servant. 
She was about 66 to 68 years old at the time of her death, which occurred 
November 17, 1919 and resulted directly from pneumonia, although pre- 
ceded by a period of declining health which had existed for more than a 
year. This plaintiff (her brother) and various nieces and nephews, of 
whom the defendant Sargent, at whose home she died, was one, survived 
her. 

Two days before her death, there was prepared and delivered to the 
defendent Sargent for her a check upon the defendant Seneca Falls Sav- 
ings Bank, of which the following is a copy: 


‘*No. 4287. Seneca Falls, N. Y., Nov. 15, 1919. 
‘‘The Seneca Falls Savings Bank. 

‘‘Pay to the Order of Elizabeth Sargent $2,055.01 two thousand 
fifty-five and 01/100 dollars and all accumulations—account 4287 and 
make joint account of same witness to mark. 

her ° 
‘*W.S. MacDonald. Mary X MeDonald.’’ 
mark 


The savings bank account, with its accumulations, then amounted to 
$2,096.11, and, upon presentation of the check by Mrs. Sargent, was 
closed and that amount forthwith redeposited to the joint credit of 
herself and Miss MeDonald. A new passbook therefor was issued in 
the name of both and delivered to Mrs. Sargent, upon which was 
stamped in purple ink under the names the words, ‘‘ Either or survivor 
may draw.’’ 

After the death of Miss MeDonald, the joint account was in turn 
closed and its balance deposited to Mrs. Sargent’s individual eredit. 
There now remains (including some earned interest) the sum of $1,- 
539.08, which amount has been tendered in court for the bank and, by 
arrangement between counsel, is left to await the outcome; the action 
by stipulation being dismissed, without costs, as against the bank. 

It should be said in passing that the evidence shows a considerable 
amount of the money withdrawn from these accounts by Mrs. Sargent 
was expended by her for the benefit of Miss McDonald, including her 
funeral and other mortuary expenses. 

The action is to recover the moneys for Miss McDonald’s estate and 
is founded on the theory that no title thereto ever vested in the defendant 
Sargent; that, at the time the change in the account was made, Miss 
McDonald was incompetent to manage her affairs or do any business 
whatsoever ; and that the transfers were procured by undue influence and 
fraud practiced upon her. ‘ 

Beginning with something more: than a year before her death, she 
had gradually deteriorated in bodily strength, with some accompanying 
weakening of her mental powers. As is usual in such eases, all changes 
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in appearance and manner, as well as all eccentricities of conduct, are 
seized upon as evidencing incompetency, while, upon the other hand, her 
bodily weakness is attempted to be minimized in support of the claim 
that there had transpired no diminution of. her mental powers and 
business acumen. From a careful study of the whole evidence, I have 
reached the conclusion that she retained up to the time of her death full 
testamentary capacity. That she knew the nature and extent of her 
property cannot be doubted, and that she had a clear understanding of 
her relationship to those who would normally inherit from her, or at any 
rate to such of them as she had been on terms of intimacy with during 
the latter part of her life, is equally clear. Her money had been accumu- 
lated from small savings, and, as is usual with those of her type, she 
was very secretive concerning it. Her wants had been few and the 
spending of money was foreign to her habit. In 29 years she had never 
but once drawn anything out of her bank account, and that was more 
than 20 years before her death. She had always worked and saved. 
Throughout her year of illness the desire to work and earn continued 
uppermost in her mind. She spent no money needlessly, except on one 
occasion when she offered to pay an exorbitant price for a service 
rendered her. She maintained her habit of secrecy about her affairs, 
and until she was finally upon her deathbed kept her bank book upon 
her person, safe from prying eyes. Until the making and delivery of 
the check referred to, those who were close to her supposed she had, at 
best, only a small amount of money. In all such habits of thought and 
life she never changed. Until within a few days before her death she 
met and visited with her friends and relatives as much as her bodily 
infirmity permitted—was interested in them and life. When not at work 
she had made her home with her sister, Mrs. Murphy, and when her end 
drew near went to Mrs. Murphy’s daughter, the defendant Sargent, 
whose home she had considered hers after her sister’s death, and whom, 
it is reasonable to believe, she would have preferred as the object of her 
bounty. 

A number of instances are related as indicating that during those last 
months she was a victim of hallucinations and delusions; but, however 
this may be, they were not of such a nature as rendered her incapable 
of understanding the condition of her property or of apprehending her 
true relations to those who might be expected to share her estate. There 
is no evidence of any fixed, continuing, or universal mental incapacity, 
and if her last will and testament were here involved, she must neces- 
sarily be held to have been of testamentary capacity. Dobie v. Arm- 
strong, 160 N. Y. 584, 55 N. E. 302; In re Heaton’s Will, 224 N. Y. 22, 
120 N. E. 83. If she were competent to dispose of her property by will, 
it seems a truism and needs no argument that she might effectually dis- 
pose of it by gift, either inter vivos or causa mortis. 
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Concerning the allegations of fraud and undue influence, the proof 
is entirely silent. There is nothing to indicate that the subject of the 
change of the bank account or of any other gift to Mrs. Sargent had 
ever been mentionel between them, or by any person in her behalf. 
So far as appears, her first knowledge of Miss McDonald’s intention in 
that regard came when the check was handed to her. That she knew 
Miss McDonald wished to consult with a lawyer may be, perhaps, inferred 
from the fact that her husband told the attorney that Miss McDonald 
wished to see him, but no other or further inference can be drawn 
from that fact. Neither fraud nor undue influence is to be presumed, 
and in the absence of trust relations or other special surroundings the 
burden of showing same is upon the party who alleges it. In re Smith, 
95 N. Y. 516-522; Thompson v. Peterson, 152 App. Div. 667-672, 137 
N. Y. Supp. 635. In the absence of any proof it must be held that 
neither allegation is sustained. 

If the change of this bank account served to vest the ownership of 
the money which it represented in Miss McDonald and the defendant 
Sargent jointly, the action must be dismissed, and it therefore becomes 
necessary to consider the legal effect of that transaction. It will be 
observed that the check directed the bank to pay the moneys to the order 
of Mrs. Sargent ‘‘and make joint account of same.’’ 

Before the adoption of the admendments to the Banking Laws (Laws 
of 1907, ce. 247, and Laws of 1914, c. 369), a deposit to the joint account 
of persons other than husband and wife, whether the provisions that the 
survivor might draw was specific or otherwise, did not of itself suf- 
ficiently establish the intent of the person making it to create a trust 
in behalf of the other or to give the other joint interest in or ownership 
of the deposit. In the absence of other staisfactory evidence of such 
intent, deposits of that kind were deemed to have been made only for 
eonvenience. Matter of Bolin, 136 N. Y. 177, 32 N. E. 626; Kelly v. 
Beers, 194 N. Y. 49, 86 N. E. 980, 128 Am. St. Pep. 543; in the Matter 
of Reynolds Estate (Sur.) 163 N. Y. Supp. 803. 

The amendment of 1907 is now reproduced in section 249 of the 
Banking Law and, so far as germane, is as follows: 


‘*3. When a deposit shall be made by any person in the names of 
such depositor and another person and in form to be paid to either or 
the survivor of them, such deposit and any additions thereto made by 
either of such persons after the making thereof, shall become the prop- 
erty of such persons as joint tenants, and the same together with all 
dividends thereon shall be held for the exclusive use of such persons 
and may be paid to either during the lifetime of both or to the survivor 
after the death of one of them, and such payment and the receipt or 
acquittance of the one to whom such payment is made shall be valid 
and sufficient release and discharge to such savings bank for all pay- 
ments made on account of such deposit prior to the receipt by such 
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savings bank of notice in writing not to pay such deposit in accordance 
with the terms thereof.’’ 


It would seem, however, that the legislative intent of the act was 
defeated by a judicial construction which held the amendment, while 
protecting the bank, as between the persons in whose name the deposit 
stood, only operated as a presumption in favor of ownership of the 
joint fund by the survivor which might be rebutted by evidence that 
title as joint owners was not intended to be established. Clary v. Fitz- 
gerald, 155 App Div. 659, 140 N. Y. Supp. 536. Accordingly, in the 
following year the section was again amended (chapter 369, Laws 1914, 
§ 249) by the addition of the following words: 


‘‘The making of the deposit in such form shall, in the absence of 
fraud or undue influence, be conclusive evidence in any action or pro- 
ceeding to which either such savings bank or the surviving depositor 
is a party, of the intention of both depositors to vest title to such deposit 
and the additions thereto in such survivor.”’ 


Read literally these amendments would seem to say that one in pos- 
session of the money of another might, without the knowledge or con- 
sent of the owner, deposit it in the manner described and thereby be- 
come a joint owner with its accompanying right of sole title by survivor- 
ship. The law, however, does not create adsurdities, nor is it intended 
to afford means whereby one may be deprived of his property through 
tickery or fraud. There is always to be read into these statutes that 
the deposit is made by or with the knowledge and consent of the true 
owner of the money. 

If the meaning of the provision be otherwise, as was said by Mr. 
Justice Kellogg: 


‘‘Then arbitrarily, for no public purpose, without compensation and 
by no due process of law, an owner is made to lose his property without 
his consent and without his knowledge. If [the provision] so con- 
strued it is not valid.’’ In re Buchanan’s Estate, 184 App. Div. 237, 
171 N. Y. Supp. 708. 


It must be borne in mind that the moneys in question belonged to 
Miss McDonald and the deposit in their joint names was made by Mrs. 
Sargent, who theretofore had no ownership or interest in them. Under 
the cases, as well as what I believe to be a true construction of sub- 
division 3 of section 249 of the Banking Law, she acquired no ownership 
in the moneys by her mere act of making the deposit. It is not overlooked 
that the check in question first directs payment to her, but its usual 
effect is destroyed by the subsequent direction to deposit in joint 
account ; the check as a whole must be construed to direct payment to her 
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as agent for Miss McDonald, to deposit the moneys in their joint account 
and to import a payment to her absolutely for herself. The question 
as to the nature of the deposit which Miss McDonald, through the 
defendant Sargent, intended to make, is therefore at once presented. 
The statute does not provide that a deposit made jointly in the names 
of depositor and another person shall, in the absence of fraud or undue 
influence, be conclusive evidence of the intention to vest title to such 
deposit and the additions thereto in the survivor, but only that such 
disposition shall follow when the deposit is made ‘‘in form to be paid 
to either or the survivor of them.”’ 

Writing upon this subject in Heiner v. Greenwich Savings Bank, 
118 Mise. Rep. 327, 193 N. Y. Supp, 291, Mr. Justice Lazansky summed 
the situation by saying: 


‘The Legislature, in my opinion, intended that the form was only 
conclusive evidence as to accounts opened with the intention of the 
owner or owners of the money. The provision should not be deemed to 
include accounts otherwise opened.’’ 


In other words, before such conclusive evidence of ownership can 
be said to exist the deposit must have been made with the intention of 
the owner of the money in the form prescribed by the statute 

As I understand the facts in the instant case, the account was not 
opened in the form prescribed by the statute, but simply as a joint 
account in the names of Mrs. Sargent, and that the statutory words, 
‘*Kither or survivor may draw,’’ appear only upon the passbook. As- 
suming, however, that this is a technical compliance with the requirement 
of the Banking Law, there will still remain the question: Was it so 
intended by Miss McDonald? Her intention, as well as her knowledge 
and consent, must be derived from the check which she gave for the 
purpose of the transfer. The case is bare of other evidential facts upon 
the subject. The check is without ambiguity. She directed not that 
her moneys should be deposited in form to be paid to either herself or 
Mrs. Sargent or the survivor of them, but only that they should be 
deposited to the joint account, as seems to have been done, of herself 
and Mrs. Sargent. The limitation of her direction could not be ex- 
tended to either Mrs. Sargent or the bank. Presumptively she knew what 
the law was and limited the proposed deposit in the light of that knowl- 
edge. In the present state of the law deposits may be made either 
jointly or on the form provided by the section of the Banking Law we 
have been considering. When made or consented to by the owner, such 
deposit in form is absolutely conclusive of ownership in the survivor; 
when made jointly but not in form no such presumption exists. Hayes 
v. Claessens, 189 App. Div. 449, 179 N. Y. Supp. 153; Heiner v. Green- 
wich Savings Bank, supra. Joint deposits not in form of the statute 
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are still presumed to have been made for convenience only, and, in the 
absence of proof rebutting that presumption, no title or ownership vests 
in the survivor. Miss McDonald did not direct this money to be de- 
posited according to the form of the statute but only in joint account; 
no effort whatever is made to take that deposit away from the consequent 
presumption that it was made only for convenience, and it follows that 
ownership of any portion thereof not expended for her benefit is still 
in her estate. 

Judgment is directed for the plaintiff with costs to be paid out of 
the fund to both parties in accordance with their stipulation; all moneys 
therefrom expended by the defendant for the benefit of Miss McDonald 
or her estate to be allowed as credits. 

Findings may be submitted. 


DRAWER OF DISHONORED DRAFT HELD 
LIABLE FOR RE-EXCHANGE 


Furness, Withy & Co., Limited, v. Rothe, U. S. Circuit Court of 
Appeals, 286 Fed. Rep. 870 


The Chase National Bank held a draft drawn in this country by 
the master of a vessel on the owner of the vessel in Norway. The 
draft was payable in kroner. It was forwarded to Christiania for 
collection. It was presented to the drawee and protested for non- 
acceptance. At maturity, the draft was presented for payment which 
was refused. The draft was then duly protested. 

In an action against the drawer of the draft, it was held that the 
drawer was liable for re-exchange at the rate of exchange current on 
the day when the draft should have been paid. Upon refusal of 
payment, he became liable to the holder of the draft for the amount 
of exchange payable in America which the amount of kroner named 
in the draft would buy in American dollars. 


Action by Furness, Withy & Co., Limited, against J. Rothe, master, 
and another. From a judgment, plaintiff appeals, and defendants cross- 
appeal. Modified. 

Branden Vandeventer, of Norfolk, Va. (Hughes, Vandeventer & 
Eggleston, of Norfolk, Va., on the brief), for appellant and cross-appellee. 

H. H. Little, of Norfolk, Va. (Hughes, Little & Seawell, of Norfolk, 
Va., on the brief), for appellees and cross-appellants. 


NOTE—Ffor similar decisions see Banking Law Journal Digest (Second 
Edition) § 345. 














THE BANKING LAW JOURNAL 829 
Before WOODS and WADDILL, Circuit Judges, and WEBB, Dis- 
trict Judge. 


WOODS, Cireuit Judge——The master of a vessel draws a bill of ex- 
change in this country, for the purchase of bunker coal, on a vessel’s 
owner in Norway, payable in kroner 30 days after sight. The bill is 
protested for refusal to accept. The holder retains the bill and presents 
it for payment upon maturity. The bill is protested for non-payment 
30 days afterwards. If the draft was authorized, is the owner liable 
for re-exchange at the current rate on the day of dishonor by non- 
acceptance, or at the current rate 30 days thereafter, when payment was 
due and refused ? 

The Norwegian steamship Glittertind arrived in Hampton Roads in 
November, 1920. The master found it necessary to purchase bunker 
coal for her voyage to Argentine. Furness, Withy & Co., a corporation, 
furnished the coal, the bill, with the trimming charges, amounting to 
$11,975.58. Expecting to leave before the exact amount of the bill could 
be made up the master signed a blank draft and delivered it without 
instructions to Furness, Withy & Co. to be filled out. Furness, Withy 
& Co. completed the draft by writing in the date, Kjeld Stubs Dmpsk 
Akties, Christiania, Norway, the owner of the vessel, as drawee, 30 days 
after sight as time of payment, and the amount, 90,041.95 kroner, the 
equivalent of $11,975.58, the price of the coal at the rate of exchange 
then current. 

The draft was deposited in the Schmelz National Bank of Newport 
News, and $11,975.58 was credited to the account of Furness, Withy 
& Co. The Schmelz National Bank indorsed the draft to Chase National 
Bank for collection, and received a like credit from that bank. The 
Chase National Bank forwarded the draft to its correspondent in Chris- 
tiania and received the same credit in dollars at that bank. On or about 
December 28, 1920, the draft was presented to Kjeld Stubs Dmpsk Akties 
and was protested for nonacceptance. The defendant’s reason for non- 
acceptance was that the purchase price of the coal bought was 11,975.58 
American dollars, that the draft should have been drawn in dollars 
and that the owner was not bound to pay the larger value, due to the 
rise in exchange, now represented by 90,041.95 kroner. 

The Chase National Bank allowed the draft to remain in the Chris- 
tiania Bank in the hope of settlement. Finally, 30 days after it was first 
presented for acceptance, the draft was presented for payment, and 
upon refusal was duly protested. From the date of the draft until the 
day of protest for nonacceptance the krone had risen in the exchange 
market from 13.30 cents to 15.60 cents, and on January 28, the date of 
maturity, to 18.95 cents. The Chase National Bank did not, however, 
close out the transaction until February 24, the day it received the draft 





















































830 THE BANKING LAW JOURNAL 


from Norway, and then the krone had fallen to 17.49 cents. On that 
day it charged the Schmelz National Bank with the value of 90,041.95 
kroner in dollars at the rate of .1749, protest fees, and interest, amount- 
ing in the whole to $16,082.82. 

The Chase National Bank took the draft for collection, and not as 
a purchaser, and credited the Schmelz National Bank with only $11,- 
975.85. Therefore, on dishonor of the draft, it would have had no 
demand against the Schmelz National Bank or Furness, Withy & Co. 
beyond that sum, but for the fact that when it received the draft, to 
maintain its value and prevent loss to itself or its customers from vari- 
ations in the exchange value of kroner, it sold kroner in the exchange 
market to the amount of the draft. Thus by the rise in exchange it lost 
on its sale of kroner the same amount that the value of the draft was 
increased by the rise. For this reason, when the draft was returned 
unpaid, it charged the Schmelz National Bank with the increased value 
of the draft to offset its loss on the protecting sale of kroner. On this 
point, however, there is no dispute between the two banks and the 
plaintiff, and we treat the case as if the draft taken by plaintiff had not 
been handled by the banks, but retained by the plaintiff and presented 
by it for acceptance and payment. 

Question was made as to the validity of the draft. The master, of 
course, had the right to buy the necessary coal on the credit of the ship. 
The testimony is preponderating that it was customery under the con- 
ditions here shown, where the purchase was made from a concern of 
established standing, for the master to sign a blank draft to be filled out 
by the seller of the coal on the owner in the currency of his country for 
an amount equivalent to the purchase price in the currency of the 
country of the seller, and that in this instance there was no contrary 
instruction given by the master. There is therefore no ground to reverse 
the finding of the trial judge that the draft was good, and that the owner 
in Norway was bound to accept and pay in kroner according to its terms. 
It follows that, upon the owner’s refusal to honor the draft, it was liable 
to the payee for re-exchange. 

The dispute is whether this liability is for re-exchange at the rate 
of exchange current on December 28, 1921, when acceptance was refused, 
or on January 28, when payment was due and was refused. The 
District Judge held the liability to be for re-exchange at the date of 
protest for non-acceptance. 

The following definition of re-exchange is given in Byles on Bills: 


‘‘Re-exchange is the expense incurred by the bill being dishonored 
in a foreign country, in which it was payable, and returned to the 
country in which it was made or indorsed, and there taken up. The 
amount of it depends on the course of exchange between the two coun- 
tries. The nature of the transaction is this: A merchant in London 
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draws on his debtor in Lisbon, a bill in favor of A., for so much in the 
currency of Portugal, for which he receives of A. its corresponding 
value at the time, in English currency. Sometimes a bill for that amount, 
in Portuguese currency, can be purchased in London for less; sometimes 
it will fetch more English money, according to the course of exchange. 
Suppose the rate of exchange to fall when the bill becomes due; that is, 
suppose it requires in London more English money to purchase a bill 
on Lisbon for the same sum, and that, in Lisbon, to replace it, a larger 
bill must be drawn on London. A., the holder, has a right to the pay- 
ment of that sum in Portuguese currency in Lisbon. The bill is dis- 
honored. He, the holder, is therefore entitled to recover of the drawer, 
not only the value which he formerly gave for the bill, but as much as 
he must draw a bill for in Lisbon, on London, in order to replace, at 
the time and on the spot, when and where the bill is liable for the re- 
exchange though the bill be returned through ever so many hands.’’ 
Byles on Bills, p. 462. 


See Daniel on Negotiable Instruments, § 1445; Story on Bills, 400; 
Bank of United States v. United States, 2 How. 711, 734, 11 L. Ed. 439; 
Pavenstedt v. New York Life Insurance Co., 203 N. Y. 91, 96 N. E. 104, 
Ann. Cas. 1913A, 805; Simonoff v. Granite City Nat. Bank, 279 Ill. 248, 
116 N. E. 636. 

By the definition it will be observed re-exchange relates to the time 
when the bill ought to be paid, not when it ought to be accepted. 


The basis of re-exchange is indemnity to the holder of the bill for 
the loss he sustains by the failure of the drawee to pay him the amount 
at the time and place and in the money ealled for in the bill. It is not 
founded on failure to accept, but on failure to pay. If the bill is ac- 
cepted, the payee receives nothing; but, when it is paid, he receives 
money of the kind and amount called for. Hence it is illogical to fix 
the date of presentment for acceptance as the date to compute re- 
exchange. When the bill matured and payment was due, the holder 
was entitled to his 90,041.95 kroner, and hence, when the drawee refused 
to pay at maturity, the holder was entitled to have a good bill payable 
in the United States for the amount in dollars that the 90,041.95 kroner 
were worth on the maturity. Some of the cases do refer to re-exchange 
as due on the date of dishonor, and dishonor includes refusal to accept ; 
but, as we have tried to show, the dishonor applicable to a claim for 
re-exchange is the dishonor of refusing payment. It is true that the 
holder of a bill may sue the maker on protest for nonacceptance 
Watson v. Tarpley, 18 How. 517, 15 L. Ed. 509. Even in that case the 
damages would be computed as of the future day of payment, not on the 
day of repudiation by failure to accept. Roehm v. Horst, 178 U. S. 1, 
20 Sup. Ct. 780, 44 L. Ed. 953; Roper v. Johnson, 23 Eng. Rul. Cas. 545; 
Brooke v. Laurens Milling Co., 78 8. C. 200, 206, 58 S. E. 806, 125 Am. 
St. Rep. 780. The payee had the right to hold the bill although pro- 
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tested for nonacceptance and present it for payment at maturity, and 
recover damages for nonpayment. 

There is another view which strengthens our conclusion. When the 
drawer makes a draft on himself or authorizes another to draw on 
him, that is a virtual acceptance, and he is liable as drawee without 
formal acceptance. 2 Daniel on Negotiable Instruments, 458; 8 Corpus 
Juris, 316; Coolidge v. Payson, 2 Wheat. 66, 4 L. Ed. 185; Hooe v. 
Oxley, 1 Wash. (Va.) 19, 1 Am. Dee. 425; Pavenstedt v. New York 
Life Insurance Co., 203 N. Y. 91, 96 N. E. 104, Ann. Cas. 1913A, 805. 
This draft therefore needed no acceptance, and the only effect of present- 
ment was to fix the day of maturity 30 days after sight. 

The draft having been made by an agent on his principal, the prin- 
cipal was liable to pay 30 days after presentment with or without accept- 
ance by him. The amount he was bound to pay on that day was 90,041.95 
kroner. Upon his refusal to pay he became liable on that day to the 
holder of the draft for the amount of exchange payable in America 
which 90,041.95 kroner would buy in American dollars. This amounted 
to $17,062.95. 

The Chase National Bank, however, waited to charge back the dis- 
honored draft until its return on February 24, 1921. In the mean- 
time exchange had declined so that the 90,041.95 kroner were worth 
$15,287.24. The plaintiff being content with this re-exchange, the judg- 
ment will be modified accordingly, and a decree entered for that sum 
and interest and fees, less the payment of $11,975.58 made by defendant. 

Modified. 


INDORSER OF DEPOSIT CERTIFICATES HELD 
LIABLE FOR PAYMENT AT MATURITY 


Clark v. Holder, Court of Civil Appeals of Texas, 247 S. W. Rep. 699. 


A depositor in a bank held three certificates of deposit, each of 
which stated that a certain sum would be payable to her in current 
funds in six months from date on return of the certificate properly 
indorsed. The certificates provided for interest at four per cent. 
if the deposits should be left in the bank for six months. 

Before the expiration of six months the certificates were in- 
dorsed and delivered to the vendor of a parcel of real estate as con- 
sideration for the transfer. The vendor paid to the indorser of the 
certificates the accumulated interest to the date of the transfer. Be- 
fore the maturity of the certificates the bank became insolvent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 170, 184. 
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It was held that upon the failure of the bank to pay the amount 
of the certificates, the holder therecf was entitled to recover that 
amount from the indorser. The court held that the certificates were 
negotiable instruments and that the indorser thereof had by her 
indorsement contracted that the certificates would be paid according 
to their purport upon due presentment or demand. It was held to 
be no defense that the holder failed to present the certificates for 
payment before the insolvency of the bank for the reason that, 
although the certificates were payable on demand, it was within the 
contemplation of the indorser and the holder that the deposits should 
remain in the bank for six months in order to get the interest 
thereon. 


Action by G. B. Holder and another against Mrs. W. A. Clark and 
others. From a judgment for plaintiffs, against defendant named and 
the Citizens’ State Bank of Bullard, they appeal. Affirmed. 

The suit was brought by G. B. Holder and wife against Mrs. W. A. 
Clark, J. C. Yarberry, Citizens’ State Bank of Bullard, and Ed. Hall, 
as commissioner of insurance and banking of Texas. The petition sought 
to recover a judgment against the Citizens’ State Bank of Bullard, as 
maker, and Mrs. W. A. Clark, as indorser, of three certificates of deposit 
issued by the bank to Mrs. W. A. Clark, and to fix and foreclose a vendor’s 
lien on a certain lot in Flint, in Smith county, as against Mrs. W. A. 
Clark and J. C. Yarberry. It is unnecessary to state the pleadings as 
to the commissioner. The defendants Clark and Yarberry pleaded the 
want of consideration for the indorsement of the certificates; that the 
certificates were given in fact as a cash payment for the land, and that 
the indorsement was merely for the purpose of passing title to them; 
that the defendant Mrs. Clark was released as indorser of the certificates 
because the plaintiffs voluntarily held and refrained from presenting 
them for payment in order to collect more interest, and because the 
plaintiffs negligently failed to present and demand payment of the 
certificates within a reasonable time after delivery, and before the 
closing of the doors of the bank on September 6, 1921. After hearing 
the evidence the court peremptorily instructed the jury as follows: 


‘‘Under the undisputed facts in this ease, it becomes a legal question 
what the verdict shall be. I therefore instruct you to return the follow- 
ing verdict, which one of your number will sign as foreman: ‘We, 
the jury, find for the plaintiffs, G. B. Holder et ux., against the defend- 
ants, Mrs. W. A. Clark and the Citizens’ State Bank of Bullard, the 
sum of $1,000 with 4 per cent. interest thereon from the Ist day of 
April, 1921, to this date, June 21, 1922, and the further sum of $500 
with 4 per cent. interest thereon from May 2, 1921, to this date, and 
the further sum of $500 with 4 per cent. interest thereon from May 16, 
1921, to this date, and a foreclosure of the vender’s lien on the property 
described in plaintiffs’ petition as against the defendant Mrs. W. A. 
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Clark and J. C. Yarberry. We further find in favor of the other de- 
fendant, viz. Ed. Hall, commissioner of insurance and banking. 


> 9) 


It was proven that on August 8, 1921, G. B. Holder and wife 
executed and delivered a deed to Mrs. W. A. Clark and J. C. Yarberry 
reciting a consideration of $2,000, and conveying a certain described 
lot, with a residence on it, situated in Flint, Tex. The agreed considera- 
tion for the lot was, in fact, as admitted, the three following certificates 
of deposit, less the accumulated interest to date of the deed, issued by 
the Citizens’ State Bank of Bullard, Tex., viz.: 


‘The Citizens’ State Bank, Bullard, Texas. 

‘*Bullard, Texas, April 1, 1921. 
‘‘This certifies that Mrs. W. A. Clark has deposited with this bank 
one thousand and no/100—$1,000.00, payable to the order of herself in 
eurrent funds in six months from date, on return of this certificate 
properly indorsed. Interest at four per cent. per annum if left six 


months. 
‘““W. W. Hines, Cashier.’’ 


‘‘The Citizens’ State Bank, Bullard, Texas. 

‘*Bullard, Texas, May 2, 1921. 
‘*This certifies that Mrs. W, A. Clark has deposited with this bank 
five hundred and no/100—$500.00, payable to the order of herself in 
current funds in six months from date upon return of this certificate 
properly indorsed, with interest at the rate of four per cent. per annum 

from date if left six months. 
““W. W. Hines, Cashier.’’ 


“‘The Citizens’ State Bank, Bullard, Texas. 
‘‘Bullard, Texas, May 16, 1921. 
‘*This certifies that Mrs. W. A. Clark has deposited with this bank 
five hundred and no/100—$500.00, payable to the order of herself in 
current funds in six months from date on the return of this certificat> 
properly indorsed, 4% if left 6 months. 
‘““W. W. Hines, Cashier.’’ 


The appellees did not and were not to receive any other considera- 
tion for the lot than the three certificates less the accumulated interest 
to date of the deed. The accumulated interest to date of deed was 
$22.40, and G. B. Holder gave to Mrs. W. A. Clark his personal check 
on the Citizens’ National Bank of Tyler for said sum of $22.40, and this 
check was duly paid by the said bank. Mrs. W. A. Clark indorsed in 
blank each of the three certificates, and delivered them to the appellees 
at the time that she delievred the deed and received the check for the 
accumulated interest. After the delivery of the certificates G. B. Holder, 
as he says, went to the Citizens’ State Bank to tell the officers of the 
bank that ‘‘he was the owner of the certificates,’’ and ‘‘to see if the 
certificates were payable at that time.’’ G. B. Holder further testified : 
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‘*T did not have the cashier or any person in the bank to make any 
entry showing my ownership of those certificates against the bank, 
nor did I make any demand on the bank to pay the money on them 
at that time: I just asked them if they could be cashed, and that is all. 
* * * T never made any demand or request at the bank to pay me the 
money on the certificates before the bank went into the hands of the 
State Commissioner of Insurance and Banking, and its doors were closed 
for business. I only asked if they would be paid. I did not make any 
demand. He (the cashier) told me that they would be payable in six 
months; he did not tell me that they would be paid at any time, but he 
told me that, in order to get interest on them, they would have to be 
left for six months; he said that he could not pay them until they were 
due. I understood that I could not have drawn on them after the 
eashier told me so. * * * I voluntarily left in the bank the funds repre- 
sented by the certificates. I did not make any contract or agreement 
with the bank through any officer to pay me interest on the certificates. 
I had no contract with the bank except such as the certificates by the 
law would earry.’’ 


The state commissioner of insurance and banking took possession 
of the assets of the Citizens’ State Bank of Bullard on September 6, 1921, 
by reason of its insolvency, for the purpose of liquidation, as provided 
by the banking laws of Texas. No portion of the principal or interest 
of the three certificates has ever been paid by the maker or the indorser 
to the appellees, and the certificates were due and unpaid at the time 
of suit and at the time of the trial. The collectable assets of the bank 
are entirely insufficient to pay its liabilities. None of the parties to this 
conveyance and sale appear to have known of the insolvency of the 
bank until its doors were closed. After the bank had closed its doors 
and was in the hands of the state commissioner for liquidation, the 
appelles, on December 19, 1921, and acting on a letter received from 
appellant Clark’s clerk and Yarberry, made and presented to the state 
commissioner a claim in proper form for the amount of the certificates 
with interest. In the claim appears the following: 


‘‘This claim is made and presented to the Commissioner of Insurance 
and Banking in compliance with the laws of Texas and with the express 
understanding that claimants in making and presentig said claim do 
not intend to and do not release the said Mrs. W. A. Clark as the in- 
dorser of said certificates, and said claim is in keeping with a request 
made upon them by the said Mrs. Clark, a copy of which request is 
also hereto attached and made a part hereof.”’ 


This claim was not classified as a common or general creditor’s 
claim against the bank, on the ground that it was an interest bearing 
deposit ; and appellees promptly gave notice to Mrs. Clark, the indorser, 
of the nonpayment and nonclassification of the certificate of indebted- 
ness. Demand for payment was made upon both the bank and the com- 
missioner, and notice of nonpayment was duly given the indorser, Mrs. 
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Clark. The assistant cashier of the bank testified in behalf of the de- 
fendants as follows: 


‘‘During the time I was with the bank neither one of the certificates 
signed by W. W. Hines as cashier, and certifying that Mrs. W. A. Clark 
had deposited with the said bank certain sums of money payable to the 
order of herself in current funds in six months from date on return 
of certificates properly indosed, and pomising to pay interest at 4 per 
cent. per annum if left six months, was presented to me. The certifi- 
cates, I understand, were assigned or transferred to G. B. Holder on 
August 8, 1921. Neither one of the said certificates was presented to 
me at the bank for payment by G. B. Holder or any one else during the 
time I was with the bank to the date it was closed. During said time 
the said bank had the funds on hand with which to have paid the cer- 
tificates if they had been presented during the month of August or 
September, 1921, before the bank closed; that is to say, during all of 
that time said bank had sufficient funds, according to the books of the 
bank, to take care of such deposits, and during most of the time had 
the actual cash on hand. If the certificates, or any of them, had been 
presented to the bank for payment at any time in banking hours during 
said time, they would have been paid; that is, I would have paid them 
during any of such time, if presented, unless directed otherwise by 
the cashier.’’ 


The above are substantially the facts of the case. There is no ques- 
tion raised as to the right to have a lien established and foreclosed on 
the land if the appellees are entitled to a personal judgment against 
Mrs. Clark as indorser of the certificates. 

Brooks & Johnson, of Tyler, for appellants. 

Marsh & McIlwaine and Simpson, Lasseter & Simpson, all of Tyler. 
for appellees. 


LEVY, J. (after stating the facts as above)—-The plaintiffs in the 
suit sought a recovery against Mrs. W. A. Clark on her indorsement of 
the certificates in suit, and Mrs. W. A. Clark does not deny that she 
did indorse the certificates at the time she delivered them to the plain- 
tiffs. A certificate of deposit as such, like the instruments in evidence, 
is, as generally held, a negotiable instrument (2 Daniel on Neg. Instr. 
[5th Ed.] § 1702; 3 R. C. L. p. 574, § 203; 4 Elliott on Contracts. 
§ 3360; Hatch v. First National Bank of Dexter, 94 Me. 348, 47 Atl. 908, 
80 Am. St. Rep. 401; Kirkwood v. First National Bank of Hastings, 
40 Neb. 484, 58 N. W. 1016, 24 L. R. A. 444, 42 Am. St. Rep. 683; Easley 
v. National Bank, 138 Tenn. 369, 198 S. W. 66, L. R. A. 1918C, 689). 
and a certificate of deposit being negotiable in form is transferable 
by indorsement in the same manner and with the same legal result as 
other negotiable paper. 

A liability assumed by an indorser and which he contracts is that the 
negotiable instrument will be paid according to its purport upon due 
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presentment or demand. I Daniel on Neg. Instr. §§ 669a, 671; 3 R. C. L. 
p. 1148, § 363. Therefore this is sufficient to determine the case and 
authorize the judgment for the plaintiffs, unless the evidence raised 
essential issues pleaded as a defense. And it is believed that a con- 
troverted issue was not presented by the evidence on the grounds relied 
upon as a defense. The evidence is conclusive that it was not within the 
contemplation of the parties that the certificates should be taken as a 
cash payment for the house and lot. The agreement, as shown by the 
record, was that appellee Holder was to receive the certificates, less 
the accumulated interest to date of deed, as consideration for the house 
and lot. The certificates of deposit were payable on demand at the op- 
tion of the owner, but no interest was payable unless the deposits were 
left in the bank for six months. At the time of the transfer of the cer- 
tificates by Mrs. Clark to Holder, the deposits had not been on deposit for 
the required six months, and there was not, in virtue of the terms of the 
certificates, any interest legally due thereon. Clearly, then, it was within 
the contemplation of Mrs. Clark and Holder that the deposits should 
remain in the bank for the six months in order to get the interest thereon. 
She was to be paid the accumulated interest to the date of transfer, and 
received it under the agreement, as a valuable consideration therefor. If 
holding the certificates for six months was necessary, as it was, to entitle 
the holder to receive any interest as between Mrs. Clark and the bank, 
Mrs. Clark could not legally require Holder to present the certificates 
for payment by the bank earlier than the agreed six months. The agree- 
ment evidences a transfer of the certificates of deposit as such by Mrs. 
Clark as the consideration for the land. In this agreement Holder did 
not have to present the certificates for payment until the maturity of 
same at the end of six months. And there is no pretense in the evi- 
dence that appellee Holder had any knowledge or information as to the 
insolvency of the bank at any time before the day its doors were closed 
by the commissioner of insurance and banking. 

The certificates show upon their face that they are time certificates 
of deposit, upon which interest had been contracted to be paid by the 
bank, and Mrs. Clark, as indorser, had no legal right to demand that 
appellee Holder should attempt to prove them as a claim payable out of 
the depositors’ guaranty fund. The failure of appellees to meet this re- 
quest would not legally absolve the indorser from any liability on her 
indorsement. 

Appellants predicate error upon the ruling of the court in sustaining 
objection to certain evidence. The assignments of error in this respect 
should be, we conclude, overruled, as presenting no reversible error. 

The court did not err, we conclude, in giving the peremptory in- 
struction, and the judgment is affirmed. 





Questions Based on Banking Decisions Published 
in the October Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the October issue of The Banking Law 
Journal. After each question is given the.page of the October 
issue where the answer to the question may be found. 


Checks 


1. Isa bank which pays a raised check liable to its depositor for the 
loss sustained? (See October issue, page 685, for answer.) 


2. A depositor by neglecting to examine statements sent to him by 
his bank fails to discover the payment of a raised check. Thereafter the 
bank without negligence pays checks similarly altered by the same per- 
son. Can the depositor recover from the bank the amount so paid? (See 
October issue, page 685, for answer.) 


3. A bank cashes a check which is subsequently dishonored by the 
drawee bank. The payee directs the bank which paid the check to re- 
turn it for collection to the drawee bank. Does this direction amount to a 
waiver of notice of dishonor by the payee? (See October issue, page 738, 
for answer.) 


Notes 


4. A promissory note authorizes a confession of judgment if the 
note is not paid at maturity. Is the note negotiable? (See October 
issue, page 690, for answer.) 


5. A promissory note authorizes a confession of judgment before 
maturity. Is the note negotiable? (See October issue, page 690, for 
answer. ) 


6. Can a holder in due course of a note given for the purchase price 
of stock sold without compliance with a blue sky law recover thereon? 
(See October issue, page 708, for answer.) 


7. May a bank apply the entire credit balance of a customer to the 
payment of notes held by it with knowledge that the customer has a 
check outstanding? (See October issue, page 713, for answer.) 


8. The cashier of a bank makes an unauthorized promise that the 
indorsers of a note discounted by the bank shall not be held personally 
liable thereon. The agreement is not subsequently ratified by the board 
of directors. Is the bank bound by the promise? (See October issue, 
page 720, for answer.) 
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9. Can a holder in due course of a note, indorsed in the firm name by 
one member of a partnership without the knowledge of his partner, en- 
force the note against both partners? (See October issue, page 730, for 
answer. ) : 


10. Is the right of a holder in due course to recover against the in- 
dorser of a note defeated by the fact that the note, after having been 
once negotiated by the payee, subsequently came into his hands before 
maturity and in the usual course of business? (See October issue, page 
730, for answer.) 


11. A person pledges certain notes with a bank as collateral security 
for a debt to the bank. Without the consent of the pledgor the bank per- 
mits an indorser of the notes to erase his indorsement from each of them 
thereby rendering them worthless. Does this amount to a conversion of 
the notes? (See October issue, page 742, for answer.) 


Deposits 

12. A person having a general account with a bank deposits a sum of 
money in escrow in a separate account. Is the escrow account a general 
or a special deposit? (See October issue, page 723, for answer.) 


13. In the event of the insolvency of a bank is a depositor in a 
special account entitled to a preference in payment over the bank’s cred- 
itors? (See October issue, page 723, for answer.) 


14. Where money deposited in a special deposit is mingled with the 
funds of the bank and cannot be identified, can the depositor, in the 
event of the insolvency of the bank, claim the full amount of the deposit 
out of the assets of the bank? (See October issue, page 723, for answer.) 


15. <A person acting as an agent of a bank sells a quantity of cotton 
and deposits the proceeds in another bank. The latter applies the de- 


posit to the extinguishment of the agent’s debt to it and declines to honor’ 


a check drawn by the agent in favor of the first bank. Can the first bank 
recover the amount of the deposit? (See October issue, page 732, for 
answer. ) 

16. May a bank, in its dealings with a depositor, treat as his individ- 
ual property money deposited by him, when it has knowledge that the 
money so deposited is held by him in a fiduciary capacity? (See October 
issue, page 750, for answer.) 


17. A policy of burglary insurance, issued to a bank, provides that 
the insurance company shall not be liable for the loss of money or securi- 
ties which do not belong to the bank, or with reference to which the bank 
keeps no books of account. Can the bank collect from the insurance com- 
pany the value of the contents of safe deposit boxes stolen by burglars? 
(See October issue, page 683, for answer.) 
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Investment of Trust Funds 

18. <A will, creating a trust, authorizes the trustee to invest in such 
stocks, bonds or other securities as he may deem proper, and provides 
that he shall not be liable for any loss not caused by his actual fraud. Is 
he chargeable with a loss resulting from improvidence, lack of prudence 
and negligence in his conduct of the trust? (See October issue, page 691, 
for answer. ) 

19. May a trustee retain such investments of the trust funds previ- 
ously made by the creator of the trust as appear to be safe and proper 
investments? (See October issue, page 693, for answer.) 

20. Is a trustee who retains investments made by the creator of the 
trust fund bound to use reasonable diligence in looking after them? (See 
October issue, page 693, for answer.) 

21. A trustee retaining securities previously held by the creator of 
the trust fails to dispose of them when their value becomes doubtful. Is 
he liable for a loss caused by depreciation of the securities? (See Octo- 
ber issue, page 693, for answer.) 

22. <A trustee in good faith refrains from selling securities previ- 
ously held by a testatrix in spite of a marked decline in their value. 
Under the Massachusetts rule is he liable for loss occasioned by the de- 
preciation of the securities. (See October issue, page 695, for answer. ) 


23. In the absence of statute regulating the investment of trust 


funds, is the fact that securities were bought by a testator a good reason 
for retention of them by a trustee? (See October issue, page 697, for 
answer. ) 


24. Is a trustee justified in changing investments made by a testa- 
tor when such investments are apparently safe? (See October issue, 
page 697, for answer.) 

25. <A trustee permits funds deposited in a bank by a testator to re- 
main on deposit for several years until the bank fails. Is he liable for the 
loss of the funds? (See October issue, page 698, for answer.) 


Miscellaneous 

26. Is an irrevocable letter of credit assignable? (See October 
issue, page 709, for answer.) 

27. Is a trust company authorized to enter into a contract for the 
purchase of foreign currency? (See October issue, page 705, for answer.) 

28. <A bank, as collecting agent, forwards certain bonds with a 
sight draft to another bank, mistakenly believing that the bonds have 
been purchased for the account of the second bank. Through the negli- 
gence of the latter, the bonds are stolen. Prompt notice of the theft is 
not given to the collecting bank. Is the second bank liable for the loss? 
(See October issue, page 726, for answer.) 








The Greenwich Trust Company, Greenwich, Conn. 


T= building of the Greenwich Trust 

Company in Greenwich, Conn., is con- 
sidered one of the finest individual bank 
buildings in the country. It is a splendid 
example of complete, up-to-date banking 
quarters with every facility provided for the 
comfort and service of customers. It was 
designed by 





ALFRED C. BOSSOM 


BANK ARCHITECT § EQVIPMENT ENGINEER. 
660 FIFTH AVENVE, NEW YORK 





A Statement of Facilities 


The growth of a bank is not only indicated by the 
amount of its resources, but also by the develop- 
ment of its facilities. 


Resources over 125 million 
Commercial Banking, since 1812 
Direct Foreign Banking, since 1814 
Trust Department, Organized 1888 


Eight offices in the principal financial, wholesale 
and retail districts of Manhattan and Brooklyn 
bring to the service of out-of-town banks that close 





and constant contact obtainable in no other way. 


THE BANK 
OF AMERICA 


ESTABLISHED 1812 
NEW YORK CITY 





BANK AND INVESTMENT ITEMS 


ANNOTATED FORMS OF AGREE- 
MENT—The Prentice-Hall Co. of New 
York City has published a volume of legal 
forms entitled “Annotated Forms of Agree- 
ment,” by Saul Gordon of the New York 
bar. This book is different from other 
books of the same character in that the 
author, in securing the material for his 
forms, has gone to the decisions of the 
courts in which the forms in question have 
been involved. This means that the forms, 
given in this book, have either been actu- 
ally passed upon and construed by the 
courts, or have been subjected to the close 
scrutiny of contending counsel. 

An introduction to the book has been 
written by I. Maurice Wormser, editor of 
the New York Law Journal, and professor 
of law in Fordham University School of 
Law. 

In his introduction Mr. Wormser brings 
out how essential it is to use clear and 
precise language in the drafting of legal 
agreements. He refers to a decision of the 
New York Court of Appeals, First Na- 
tional Bank v. Jones, 114 N. E. Rep. 1067. 

This litigation was carried to the high- 
est court in New York State as a result 
of the presence of the superfluous word 
“ultimate” in a contract guaranteeing the 
repayment of a loan made by a bank. 


Mr. Wormser further illustrates the 
point in the following paragraph: “It is 
rudimentary knowledge that a seller of 
goods, who fails to declare their full value 
to the carrier, will be unable to recover 
the purchase price from the buyer, if the 
goods are lost while in transit and the 
carrier, as is common, has limited its 
liability to a sum less than the value of 
the ‘goods. Notwithstanding this familiar 
rule of law, literally thousands of impor- 
tant agreements are drawn which fail ade- 
quately to protect the seller in such a 
contingency.” 

This situation is covered by a form 
which contains the following clause: 

“All merchandise purchased shall be de- 
livered f. 0. b., at New York City, by the 
manufacturer, who shall declare the full 
retail value thereof to the initial carrier, 
unless the retailer, in writing, shall have 
instructed the manufacturer not so to do.” 

This clause expressly makes known the 
duty of the seller to declare to the car- 
rier the full value of the goods shipped. 

The book contains more than 400 forms 
and includes in its 24 chapters forms of 
agreement dealing with bailor and bailee, 
conditional buyer and seller, grantor and 
grantee, husband and wife, landlord and 
tenant, partners, trusts and trust mort- 





gages, certificates of acknowledgment, re- 
organizations, assignments, powers of at- 
torney, buyer and seller, debtor and credi- 
tor, guarantor and guarantee, master and 
servant, principal and agent, vendor and 
vendee and many others. 

The book also contains a very complete 
index (36 pages being devoted to it). 
This is a valuable feature in a work of 
this kind and one which has been fre- 
quently slighted in other similar works. 

The book is bound in a dark red flexible 
cover, and contains over 900 pages. The 
price is $10 per copy. 


MANUAL OF SECURITIES LAWS— 
Blue sky laws, as they are popularly called, 
have now been adopted in 46 of the 48 
states. Delaware and Nevada are ‘the 
only states in which laws of this character 
have not been enacted. 

These laws in general provide for the 
regulation of the issuance and sale of 
various forms of securities. 

It frequently becomes necessary for the 
investment banker, lawyer, or other person, 
having to do with the issuance and sale 
of stoeks, bonds and other securities, to 
find out how a certain security, or class 
of securities, is regulated in the different 
states. This means an examination of a 
large number of statutes. And since these 
statutes vary widely as to their provisions, 
and as to the order in which those pro- 
visions are arranged, and since the statutes 
are constantly being amended, a consider- 
able amount of research is required. 

The Corporation Maintenance and Serv- 
ice Co. of Chicago, Ill., has published a 
volume entitled “Manual of Securities Laws 
of the United States,” by Leonard L. 
Cowan of the Chicago bar. The object of 
this work is to minimize the labor of in- 
vestigating the law under these regulatory 
statutes. The book is admirably arranged 
to accomplish its purpose. 

“The book is divided into three sections. 
Section 1 consists of four charts, showing 
the states in which each form of security 
is regulated or exempted. For instance, 
if one wishes to know whether commercial 
paper is regulated in any of the states, 
Chart I indicates under the heading “Com- 
merial Paper’ that this form of security 
is specifically mentioned in the statutes of 
Massachusetts and Rhode Island only. 
Charts II, III and IV indicate the states 
in which securities are exempted by reason 
of the persons or corporations who issue 
them, the persons or corporations who sell 
them or by reason of the character of the 
securities themselves. 

In Section 2 of the book the statutes of 
the different states are given, arranged 
alphabetically by states. Each statute is 
given under a uniform analysis consisting 
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Dailybulletins from the 


head office keep each National 
City Company representative in- 
formed on recent investment 
facts gathered through a wide 
system of research, study and an- 
alysis. This information makes 
interviews with our representa- 
tives especially valuable to 
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of 26 subdivisions. This makes it possible 
to turn from a certain subdivision of the 
law of one state to the same subdivision 
in the laws of the other states and find 
what the laws of the other states provide 
with reference to the point in question. 
To illustrate, subdivision 15 deals with 
dealers’ permits. Under this same sub- 
division in the law for each of the states 
is found everything pertaining to dealers’ 
permits. 

The third section presents a digest of 
all of the decisions of the state and fed- 
eral courts construing or applying the blue 
sky laws of the various states. 

The book, which contains 1,171 pages, 
is bound in law buekram. The price is $10 
per copy. 


THE NATIONAL BANK OF COM- 
MERCE of St. Louis, in its October Re- 
view of business conditions, entitled “Trade 
Trends,” writes as follows: “The approach 
of autumn has brought an expansion in 
trade activities. This improvement is some- 
what less marked than expected by the 
most optimistic, but it is none the less 
real. Underlying business sentiment un~ 
questionably is better. However, develop-- 
ments, such as continued declines in un-. 
filled steel orders, lower prices for tires,. 
automobiles, gasoline and copper, uncer~ 
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tions direct. 


AMERICAN COLONAL BANK 


OF PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez, Caguas, Ponce 


BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but in her industrial and business growth 
under American stimulus has shown wonderful progress. 

Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
a year. More than ninety per cent. of this business is transacted with the United 
States, of which the island and its citizens are a part. 

As the pioneer American banking institution in Porto Rico we have given every 
aid to the island’s commercial development and we have shared in its growth. 
We have gained the reputation for handling all business entrusted to us with 
promptness and economy. Send us your bills of exchange, drafts and collec- 








tain gyrations of the stock market, the 
passing of a few dividends and the shadow 
of unsettled conditions in Europe, have 
combined to prevent an outcropping of the 
same feverish enthusiasm which marked 
the revival of last spring. 

“Business is broadening in response to 
normal seasonal requirements. Fall build- 
ing construction is showing unexpected im- 
provement. Freight movements continue 
unprecedentedly large. Exports have ex- 
panded. The country’s general purchasing 
power is unusually strong. With employ- 
ment at a high level and the agricultural 
outlook improving, the prospects for a big 
autumn retail trade are most encouraging. 

“A significant development has been the 
upturn of average commodity prices after 
a steady decline since last spring. Al- 
though numerous values remain weak, the 
general price structure is steadily growing 
firmer. Cotton and silk have had spectacu- 
lar advances, the former in response to 
the reduced crop estimate and the latter 
as a result of the Japanese disaster. In- 
dicating fundamental soundness, also, are 
the generally moderate inventories. This 
is due to continued heavy consumption of 
goods, with reduced forward buying and 
curtailed outputs. There are exceptions in 
some industries, notably oil and tires where 
inventories are heavy. Pig iron stocks 
have also accumulated.” 


THE GUARANTY CO. of New York, 
H. M. Byllesby & Co., Inc., and Spencer 
Trask & Co., on behalf of the syndicate 
which offered on November 23 $10,000,000 
Northern States Power Co. (Minnesota) 
convertible 64% gold notes, announce that 
the books were opened and closed at 9 
o’clock this morning, all notes of the issue 
having been sold Friday, November 23, 
1923. 


THE GIRARD NATIONAL BANK of 
Philadelphia, in its “Economic Review,” 
dated November 15, writes as follows: 
“Much of more than ordinary interest, of 
encouragement and of sobering nature, 
took place during the past month. There 
has been a great deal in real accomplish- 
ment and with decidedly constructive force. 
And there has been distinct further reces- 
sion in various lines, with some of the 
ehief difficulties in the present economic 
situation, both in this country and abroad, 
becoming more accentuated. Political in- 
fluences, here and in Europe, have been 
projected into affairs with disturbing, 
rather than composing effect. As matters 
stand, very considerable uncertainty and 
anxiety balance against confidence and 
optimism. 

“Cross-currents plainly appear in indus- 
trial, commercial and business activities. 
In some lines the great headway attained 
earlier in the year has been maintained 
and even increased. This is true of retail 
trade and business of ultimate distribution 
of goods generally, although it is to be 
noted that the gains during the past 
month, often considerable, were proportion- 
ately less than previously. The motor in- 
dustry has held up marvelously. Railroad 
traffic continues enormous, although under 
the surface there are evidences of the ef- 
fects of contracting activities in various 
trade quarters. The financial position of 
the agricultural population has further im- 
proved, advancing prices having materially 
enhanced the aggregate purchasing value 
of the farm crops.” 


THE UNITED STATES MORTGAGE 
& TRUST CO. of New York City, at a 
meeting of its board of directors, held on 
September 28, declared a quarterly divi- 
dend of 4 per cent. on the stock of the 





The CONTINENTAL and COMMERCIAL 
BANKS 


CHICAGO 


Resources More than $500,000,000 


INTERNATIONAL SERVICE 
_,FOR CUSTOMER BANKS _ 


Fae GiIN every continent in the world Continental Service is 
well established. Through our effective system of 
co-operation, the 7,450 American banks we serve 


have access to banking facilities the world over. 


Through our Foreign Department, correspondents buy and 
sell foreign exchange for commercial purposes and for private 
remittances by mail or cable. Direct drawing arrangements are 
provided. Trade and credit information is freely given, as well as 
advice on market developments. Continental and Commercial 


Letters of Credit and Travelers’ Cheques are available. 


Because of our volume of business—for which we are indebted 
to our numerous customers—we frequently receive preferential 


consideration in international dealings. 


CONTINENTAL sad COMMERCIAL 
NATIONAL BANK °f CHICAGO 


“An Extra Measure of Service” 
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company payable October 1, 1923 to stock- 
holders of record September 28, 1923. 
Charles S. Andrews resigned as _ vice- 
president in charge of the 73rd_ street 
branch to accept service elsewhere. John 
A. Hopper was elect@d vice-president in 
charge of the 73rd street branch and 
George S. Little, vice-president in charge 
of the Madison avenue branch, to succeed 
Mr. Hopper. Gladding B. Coit, formerly 
assistant secretary, was elected assistant 
treasurer, as was also Charles Diehl, for- 
merly manager of the 125th street branch. 


HENRY H. BIZALLION, president of 
the Gotham National Bank, has announced 
the appointment of Paul Partridge as vice- 
president of the bank. 

Until joining the Gotham National Bank 
Mr. Partridge was one of the best known 
federal bank examiners attached to the 
metropolitan district. He had been a na- 
tional bank examiner since 1916, serving in 
Iowa and in northern and central Illinois. 
In 1921 he was transferred to the Second 
Federal Reserve Bank with headquarters in 
New York City. During the agricultural 
depression in that year he was given an 
important special commission for a long 
period in the state of Iowa. 

Mr. Partridge, who is 41 years of age, 
entered the first National Bank of Effing- 
ham, Iil., as a @lerk at the age of 16, 
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filling every position of the bank, and ris- 
ing to be cashier, director and presiding 
office. 

In announcing Mr. Partridge’s appoint- 
ment Mr. Bizallion said that it was due 
not only to the bank’s growing business 
in the rapidly expanding Columbus Circle 
district but was in harmony with the 
bank’s policy to find men of the broadest 
possible financial training, national as well 
as metropolitan, to fill its executive offices. 


THE BANK OF NEW YORK AND 
TRUST CO. of New York City plans to 
alter and improve its building at 52 Wall 
street. The work will require until next 
spring for completion. 

The offices occupied by the Bank of 
Nova Scotia and the Discount Corporation, 
together with the old office of the New 
York Life Insurance and Trust Co., will 
be thrown into one office occupying the 
entire banking floor of the building, with 
an area of about 14,000 square feet. It is 
also expected that the rooms at 48 Wall 
street, now described as the banking office 
of the company, will be taken over by 
some of its foreign department branches. 


JOHN SCHOENEWOLF was. unani- 
mously chosen president of the National 
Bank of Baltimore at «a meeting of the 





A Record that Spells 


Investment Security 


N 1900 there was one Bell telephone 
to every ninety persons in the United 
States. Today there is one to less 
than every eight. 


Overthewires of the Bell System (which 
is the American Telephone and Tele- 
graph Company and Associated Com- 
panies) more than thirty-five million 

: telephone conversations daily take 
The People’s ] 
Soe place. 


Day and night, the service of A.T.&T. 
is continuous; for forty-one years the 
company has an unbroken dividend 
record; and back of each share of its 
stock there is an unusual stockhold- 
ers’ equity which has resulted from 
a sound and conservative policy. 


In the growth and record of the Bell 
System service lie the reasons for the 
security of A.T.& T. stock as an in- 
vestment. And this security, in turn, 
accounts for the fact that there are 
more than 270,000 holders of this 
stock. 

A.T.&T. stock pays 9% dividends,netting over 
7% on its present open market price. Full 
information on this Seven-Per-Cent-and-Safety 


investment sent on request. 


BELL TELEPHONE 
SECURITIES CO. ine 


D.F. Houston, President 
195 Broadway NEW YORK 
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FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


CAPITAL - - 


SURPLUS AND PROFITS 


" $3,000,000 
8,988,169 


Unexcelled Facilities Offered to Banks, Bankers and Trust 
Companies. Correspondence Invited 


OFFICERS 


E. F. SHANBACKER, President 

R. J CLARK, Vice-President and Cashier 
W. K. HARDT, Vice-President 

W. R. HUMPHREYS, Vice-President 


board, held on Nevember 2, to succeed the 
late T. Rowland Thomas. Mr. Schoene- 
wolf’s name was the only one presented 
to the board of directors. He immediately 
assumed the management of the bank. 

The new head of the bank has been ac- 
tively connected with its management since 
1906, when he was elected a member of the 
board of directors of the Third National 
Bank, which absorbed the National Bank 
of Baltimore, the merged institutions re- 
taining the name of the latter. 

In 1919, when the business of the bank 
had grown to such proportions as to re- 


G. E. STAUFFER, Vice-President 
A. MacNICHOLL, Assistant Cashier 
Cc. F. WEIHMAN, Assistant Cashier 
Cc. R. HORTON, Assistant Cashier 


quire additional officers, Mr. Schoenewolf 
was elected a vice-president and took over 
much of the work previously done by the 
president. 

Beside his banking connection the new 
head of the bank is the owner of the 
wholesale grocery business of John Scho- 
enewolf. Associated with him are his three 
sons. It is Mr. Schoenewolf’s intention 
to incorporate this business and turn it 
over to his sons, while he devotes all his 
time to the management of the bank. Mr. 
Schoenewolf is a director of the recently 
organized Century Trust Co. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 


THE ACT OF CONGRESS OF AUGUST 24, 


1912, OF THE BANKING LAW JOURNAL, pub- 


lished monthly at Boston, Mass., for October 1, 1923. 


State of New York, County of New York, ss: 


Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who, having been duly sworn according tc law, deposes and says that he is 


the business manager of the Banking Law Journal, and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management (and if a daily paper, the 


- circulation), etc., of the aforesaid publication for the date shown in the above caption, required 


by the Act of August 24, 1912, embodied in section 443, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, managing editor and business man- 
ager are: 

Publisher The Banking Law Journal, 465 Main St., Cambridge, Mass. 
Editor John E. Brady, 71 Murray St., New York, N. Y. 
Managing Editor John E. Brady, 71 Murray St., New York, N. Y. 

Business Manager Alexander Puglisi, 71 Murray St., New York, N. Y. 

2. That the owners are: (Give names and addresses of individual owners, or if a corporation, 
give its name and the names and addresses of stockholders owning or holding 1 per cent. or 
more of the total amount of stock). Wallard C. Warren, K. F. Warren, W. H. Butt, J. R. Duf- 
field and E. H. Youngman, all of 71 Murray St., New York, N. Y. 

3. That the known bondholders, mcrtgagees and other security holders owning or holding 1 
per cent. or more of total amount of bonds, mortgages, or other securities are: (If there are 
none, so state.) None. 

4. That the two paragraphs next above, giving the names of the owners, stockholders, and 
security holders, if any, contain not only the iist of stockholders and security holders, as they 
appear upon the books of the company, but also, in cases where the stockholder or security 
holder appears upon the books of the company as trustee or in any other fiduciary relation, the 
name of the person or corporation for whom such trustee is acting, is given; also that the 
said two paragraphs contain statements embracing affiant’s full] knowledge and belief as to the 
circumstances and conditions under which stockholders and security holders who do not appear 
upon the books of the company ws trustee, hold stock and securities in a capacity other than 
that of a bona fide owner; and this affiant has no reasor to believe that any other person, asso- 
ciation, or corporation has any interest direct or indirect in the said stock, bonds or other 
securities than as so stated by him. 

5. That the average number of copies of each issue of this publication sold or distributed 
through the mails or otherwise to paid subscribers during the six months preceding the date 
shown is ........... This information is required from daily publications only. 

ALEXANDER PUGLISI. 

Sworn to and subscribed before me this 28th day of September, 1923. 

(Seal) 


Ss. C. Congdon, 
Notary Public, Kings County. 
(My commission expires March 30, 1924.) 





